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In the United States District Court, Southern

District of California, Northern Division

Civil Action No. 1082

ETHEL E. SCHMEISER and K. GEORGE AN-
DERSON (aA/a KAI GEORGE ANDER-
SON), Executrix and Executor of the Estate of

THEODORE GEORGE SCHMEISER (a/k/a

T.G. SCHMEISER),
Plaintiffs,

vs.

Y. THOMASIAN (Sometimes Known as YEPPIE
THOMAS), an Individual Doing Business

Under the Fictitious Name and Style of

THOMAS WELDING & MANUFACTUR-
ING CO.,

Defendant.

COMPLAINT FOR INFRINGEMENT OP
UNITED STATES LETTERS PATENT No.

2,538,167 AND DES. 137,446

Now Come the plaintiffs and complaining of the

defendant allege:

I.

The defendant is a resident of Fresno, California,

within the Southern District of California ; and the

jurisdiction of this Court is founded upon the patent

laws of the United States.

11.

On March 14, 1944, Letters Patent No. Des. 137,-

446 of the United States were dulv and reo^iilarlv
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issued to Tlioodore G. Schmoiser, an individual of

Fresno, Fresno County, [2*] California, and on

January 16, 1951, United States Letters Patent No.

2,538,167 were duly and rei^ularly issued to the said

Theodore G. Schmeiser.

III.

That the said Theodore G. Schmeiser is deceased,

and the plaintiffs are the duly appointed, qualified,

and acting executrix and executor, respectively, of

the estate of Theodore G. Schmeiser, deceased, and

as such are entitled to all rights of action under

said Letters Patent, and each of them, together with

the right to sue for and recover for all infringe-

ments thereof.

TV.

Defendant has, since the grant of said Letters

Patent, and each of them, infringed each of said

Letters Patent by making, selling, and causing to

be used earth working roller units embodying the

inventions patented in said identified Letters Patent,

and each of them.

V.

The required statutory notice has been placed on

all earth working roller units manufactured and

sold by the said Theodore G. Schmeiser in his life-

time and by plaintiffs herein, and the said defend-

ant has been given written notice of his said in-

fringement, and in addition thereto has had actual

notice of the issuance of said Letters Patent, and

each of them.

Page numbering appearing at foot of page of original Certified

Transcript of Record.

i
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VI.

That by reason of the said infringement of said

Letters Patent, and each of them, by the defendant,

the said Theodore G. Schmeiser suffered, and his

estate has continued to suffer, great loss, damage

and injury.

Wherefore, plaintiffs demand: [3]

(1) A final judgment against further infringe-

ment by defendant and those controlled by defend-

ant;

(2) An accounting and judgment against de-

fendant of and for all damages suffered by the said

Theodore G. Schmeiser and his said estate.

(3) An assessment of costs against defendant,

including reasonable attorneys' fees; and

(4) For such other, further or different relief

as the Court shall deem proper.

WEBSTER & WEBSTER,

/s/ PERCY S. WEBSTER,

/s/ ROGER B. WEBSTER,

Attorneys for Plaintiffs.

[Endorsed] : Filed May 28, 1951. [4]
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[Title of District Court and Cause.]

ANSWER AND COUNTERCLAIM
Comes Now the defendant, Y. Thomasian (some-

times known as Yeppie Thomas), an individual

doini;- business under the fictitious name and style

of Thomas Weldinii; & Manufacturing Co., answer-

ing the complaint, herein, and alleges:

I.

Answering Paragrajih T of the complaint, defend-

ant admits the allegations thereof.

II.

Answering Paragraph IT of the complaint, de-

fendant admits that on or about March 14, 1944,

United States Letters Patent No. Des. 137,446 were

granted and issued to Theodore 0. [5] Schmeiser,

but defendant denies that said Letters Patent were

duly or legally issued for an invention; defendant

admits that on or about January 16, 1951, United

States Letters Patent No. 2,538,167 were granted

and issued to Theodore G. Schmeiser, but defendant

denies that said Letters Patent were duly or legally

issued for an invention.

III.

Defendant admits that Theodore G. Schmeiser is

deceased, but defendant is without knowledge suffi-

cient to form a belief as to the truth of the other

allegations of Paragraph III of the complaint.

IV.

Answering Paragraph IV of the com]:)laint, de-

fendant denies each and all of the allegations of the

said Paragraph.
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V.

Answering Paragraph V of the complaint, de-

fendant is without knowledge sufficient to forni a

belief as to the placing of the required statutory

notice on all of the earth working roller units manu-

factured and sold by Theodore G. Schmeiser in his

lifetime and by plaintiffs herein, but defendant ad-

mits that he has received written notice of the

alleged infringement, and that he has had actual

notice of the issuance of said Letters Patent and

each of them.

VI.

Answering Paragraph VI of the complaint, de-

fendant denies each and all of the allegations of said

Paragraph.

As Separate and Additional Defenses, Defendant

Alleges

:

VII.

That he has within six years preceding the filing

of the complaint herein, and since the filing thereof,

done no act or thing, and threatens to do no act

or thing, infringing [6] the claims of United States

Letters Patent No. Des. 137,446, or any of the claims

of Letters Patent No. 2,538,167.

VIIL
That the purported designs or inventions claimed

in said United States Letters Patent Nos. Des. 137,-

446 and 2,538,167 were not patentable to Theodore

G. Schmeiser named therein under the provisions

of Sections 4886, 4929 and 4933 of the Revised
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Statutes of the United States (35 U.S.C. 31, 73) and

therefore said Letters Patent are, and each of them

is, and all of the claims of each of them are invalid

and void.

IX.

That all of the claims of each of said Letters

Patent Nos. Des. 137,446 and 2,538,167 are, and each

of them is, invalid because each of the alleged de-

signs and inventions described therein was patented

and described in printed publications in this and

foreign countries before the alleged discoveries

thereof by the applicant for each of said Letters

Patent for more than one year prior to the applica-

tion for said Letters Patent as follows:

Alexander—Patent No. 324,208, August 11, 1885.

Bartmes, et al.—Patent No. 342,995, June 1, 1886.

Rigg—Patent No. 614,761, Nov. 22, 1898.

Trompeter—Patent No. 1,075,676, Oct. 14, 1913.

Henderson—Patent No. 1,190,257, July 4, 1916.

Garst—Patent No. 1,304,871, May 27, 1919.

Dick—Patent No. 1,604,567, Oct. 26, 1926.

Ohlsen—Patent No. 1,617,821, Feb. 15, 1927.

Morrow—Patent No. 1,637,424, Aug. 2, 1927.

Hendricks—Patent No. 1,802,556, April 28, 1931.

Miller—Patent No. 1,884,803, Oct. 25, 1932.

Schmeiser—Patent No. 2,288,110, June 30, [7]

1942.

Schmeiser—Patent No. 2,472,386, June 7, 1949.

Schmeiser—Des. 130,494, Nov. 25, 1941.



vs. Y. Thomasian, etc. 9

Newspaper article appearing in the Farm Section

of the Fresno "Bee" for Sunday, May 5, 1940,

relating to the Schmeiser tilling and packing

device.

and further printed publications and patents at this

time unknown to the defendant, who prays leave to

plead the same by amendment to the answer when

they are ascertained after diligent search.

X.

Defendant alleges that all of the claims of each

of said Letters Patent Nos. Des. 137,446 and 2,538,-

167, and each of them, is invalid because the alleged

designs or inventions purportedly described and

claimed in said claims were merely the result of the

exercise of the ordinary facilities of reasoning aided

by the special knowledge and facility of manipula-

tion which are acquired through the habitual and

intelligent practice of the art and were not the re-

sult of that inventive faculty which is the purpose

of the Constitution and Patent Laws to encourage

and reward, and involving nothing more than the

exercise of mere mechanical skill in view of the state

of the art as known at the time of, and long prior to,

the alleged designs or inventions thereof by the ap-

plicant for said Letters Patent, said state of the

art including the prior patents referred to in the

preceding paragraph; leave of this Court being

sought to set them forth therein by amendment of

the additional patents and publications when ascer-

tained after diligent search.
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XL
Defendant furtlier alle^iijes that all of the claims of

each of said Letters Patent Nos. Des. 137,446 and

2,538,167 are, and each of them is, invalid beeanse

the alleged designs or inventions purportedly de-

fined respectively by said claims were known to, or

used by, others in the United States prior to the

alleged inventions or designs thereof by the appli-

cant therefor, including [8] those inventors named
in the pnor patents and the assignees named in said

patents set forth in the second preceding paragraph

and other Letters Patent for which this defendant

is diligently searching and begs leave to add to this

answer when ascertained.

XIL
Defendant alleges that all of the claims of each

of said Letters Patent Nos. Des. 137,446 and 2,538,-

167 are, and each of them is, invalid because the

applicant for said Letters Patent was not the orig-

inal or first inventor of any material or substantial

part of the things purported to be patented thereby

and the same thing or things in all material and

substantial respects had, prior to the alleged de-

signs or inventions thereof by said applicants been

invented by others, including the applicants for the

Letters Patent set forth in the third preceding para-

graph, and other patentees for whom this defendant

is diligently searching and seeks leave to add by

amendment to this answer when ascertained.
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XIII.

Fui-ther, defendant alleges that all of the claims

of each of Letters Patent Nos. Des. 137,446 and

2,538,167 are, and each of them is, invalid because

the Commissioner of Patents did not cause the

proper examination to be made as to the alleged new

designs or inventions purportedly defined by said

Letters Patent, and had such examination been

made properly, it would have appeared that the

applicant for said Letters Patent was not entitled

thereto and said Letters Patent and each of them

would not have been issued, and said Commissioner

of Patents exceeded his legal authority in granting

and issuing said Letters Patent, or either of them.

XIV.

Defendant further alleges that all of the claims

of said Letters Patent No. 2,538,167 are, and each

of them is, [9] invalid and void because the alleged

inventions purportedly defined by said Letters

Patent and said claims are not in fact inventions or

combinations, but are mere aggregations of unpat-

entable and old elements.

XV.
Defendant further alleges that each of the claims

of Letters Patent Nos. Des. 137,446 and 2,538,167

are, and each of them is, not infringed by any act

done, or intended to be done, by defendant because

in view of the prior art existing at and before the

date of the alleged invention or design of the sub-

ject matter of each of said claims, said claims and
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each of them can not now be given an interpretation,

meaning or scope to cover or include any devices

made, used or sold by defendant without rendering

such claim or claims invalid as covering or embrac-

ing that which was old and well known prior to the

alleged invention, and each of them.

XVI.

Defendant further alleges that while the applica-

tion for said Letters Patent No. 2,538,167 was

pending in the United States Patent Office the ap-

plicant therefor so limited and confined the claims

of said application under the requirements of the

Commissioner of Patents or otherwise that plain-

tiffs cannot now seek nor obtain a construction of

any of the claims of said Letters Patent No. 2,538,-

167 sufficiently broad to cover any devices made,

used or sold by defendant.

XVII.

Defendant further alleges that all of the claims

of said Letters Patent No. 2,538,167 are, and each

of them is, invalid and void because the alleged

inventions defined thereby had been on sale and in

public use in the United States more than one year

prior to February 16, 1949, the filing date of the ap-

plication resulting in said Letters Patent No. 2,538,-

167, and more than one year [10] prior to May 8,

1944, the filing date of the application resulting in

Ignited States Letters Patent to Schmeiser No.

2,472,386, issued June 7, 1949, aTid that said alleged

inventions were known to be on sale and in public
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use prior to May 8, 1943, by each of the following

persons

:

Theodore Gr. Schmeiser (deceased), Fresno, Cali-

fornia
;

Y. Thomasian (sometimes known as Yeppie

Thomas), defendant herein, Fresno, California;

T. G. Schmeiser Co., Fresno, California;

Ed Eisner, 1940 H Street, Fresno, California

;

Bob Shahenian, Mare Island Navy Yard, Cali-

fornia
;

Richard L. Gibbs, 225 South Barton Street,

Fresno, California;

Alvin Chezick, Robertson Blvd., Route No. 2, Box

150, Chowchilla, California;

W. T. Nomian, Van Buren Street, Route No. 1,

Box 723, Chowchilla, California;

John Mahon, Adam Pretzer, S. A. Bevins, M. O.

Holeton, John Hlafsa, all of City of Fresno Mainte-

nance Yard, 1527 Eldorado Street, Fresno, Cali-

fornia.

XVIII.

Defendant further alleges that the claim of said

Letters Patent No. Des. 137,446 is invalid and void

because the alleged invention defined thereby had

been on sale and in public use in the United States

more than one year prior to the filing of the appli-

cation resulting in said Letters Patent No. Des.

137,446.

XIX.

Defendant further alleges that the claim of said

Letters Patent No. Des. 137,446 is invalid and void
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because the alleged ornamental design disclosed in

said patent is based on considerations of utility and

mode of operation and not upon ornamental fea-

tures amounting to design invention. [11]

By Way of Counterclaim Against Plaintiffs, the

Defendant Alleges:

XX.
Plaintiffs, acting through their agents, re])-

resentatives, and salesmen have made false and

illegal statements to defendant's dealers, customers

and potential customers, as set forth in the attached

affidavit of defendant, for the purpose of harassing

defendant and damaging his business and reputa-

tion, and, fui'thermore, have wrongfully and illegally

notified defendant's dealers, customers and poten-

tial customers that defendant's devices constitute

infringements of said United States Letters Patent

has been no infringement, and threaten to continue

to make such statements, causing defendant ir-

reparable harm and financial loss, unless enjoined

by this Court.

Wherefore, defendant prays:

1. That Letters Patent No. 2,538,167, and each

of the claims thereof, be declared not infringed by

any act of defendant.

2. That said Lettei*s Patent No. 2,538,167, and

each of the claims thereof, be declared invalid, void

and mienforceable.
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3. That Letters Patent No. Des. 137,446 and the

claim thereof be declared not infringed by any act

of defendant.

4. That said Letters Patent No. Des. 137,446 and

the claim thereof be declared invalid, void and un-

enforceable.

5. That the court grant preliminary and final

injunctions enjoining the plaintiffs, their agents, at-

torneys, employees and associates from further as-

serting, claiming or alleging that defendant is or

will shortly become bankrupt, or that his business is

about to be placed in the hands of receivers, or that

his devices infringe said United States Letters

Patent Nos. Des. 137,446 and 2,538,167, or either of

them, and that defendant be accorded an accounting

of profits and damages arising from plaintiffs'

wrongful acts.

6. That plaintiffs' complaint be dismissed with

prejudice. [12]

7. That defendant have judgment against plain-

tiffs for the costs herein and attorneys' fees.

8. That defendant have such other and further

relief as to the Court may seem meet and just.

LYON & LYON,

By /s/ LEWIS E. LYON,

Attorneys for Defendant.

Affidavit of Service by Mail attached.

[Endorsed] : Filed August 27, 1951. [13]
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[Title of District Court and Cause.]

AMENDMENT TO ANSWER
AND STIPULATION

Comes Now the defendant, and amends his An-

swer herein, to wit:

1. Page 1, line 18, delate ^'And Counterclaim."

2. Delete Paragraph XX.
3. Strike the Affidavit of Y. Thomasian.

4. Delete and strike Paragraph 5 of the prayer,

beginning page 8, line 24, and ending page 8, line 31.

LYON & LYON,

By /s/ LOUIS E. LYON,

Attorneys for Defendant.

It is stipulated that the foregoing Amendment

may be [15] made to defendant's Answer heretofore

filed.

WEBSTER & WEBSTER,

/s/ PERCY S. WEBSTER,

/s/ ROGER B. WEBSTER,

Attorneys for Plaintiffs.

Dated : September 26, 1951.

[Endorsed]: Filed September 27, 195L [16]
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[Title of District Coiui: and Cause.]

INTERROGATORIES PROPOUNDED TO
DEFENDANT UNDER RULE 33 R.C.P.

Comes now the plaintiffs and propound the fol-

lowing interrogatories to the defendant to be an-

swered fully, and separately, and under oath:

1.

Has defendant, within six years last past, manu-

factured or sold an earth working roller unit con-

structed as disclosed in the group of photoc^raphs

hereto attached, marked Exhibit A?

2.

If the answer to interrogatory 1 is in the affirma-

tive, state the date on which defendant first manu-

factured or [17] sold such an earth working roller

unit.

3.

If the answer to interrogatory 1 is in the affirma-

tive, state the total number of such earth working

roller units defendant has

:

1. Manufactured.

2. Sold.

4.

State which of the patents and newspaper article

listed in paragraph IX of defendant's answer de-

fendant will rely on at the trial of this cause

:

1. With respect to the validity of plaintiffs'

Patent No. 2,538,167.
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2. Witli rosj)ect to the validity of plaintiffs'

Patent No. Des. 137,446.

5.

With resj)ect to each of the allep:ed public uses

and sales pleaded in paragraph XVII of defend-

ant's answer, list what public uses or sales will be

relied on at the trial and with respect to those listed,

state

:

1. Where such public use or sale took place.

2. Where the alles^ed anticipating structure is

now located, if still in existence.

3. The date on which such public use or sale is

alleged to have taken place.

6.

With respect to the newspaper article pleaded in

paragraph IX of defendant's answer, state where

plaintiffs may secure a copy of such publication, or

in lieu thereof furnish plaintiffs with a copy thereof.

Stockton, California, September 29th, 1951.

WEBSTER & WEBSTER,

/s/ PERCY S. WEBSTER,

/s/ ROGER B. WEBSTER,

Attorneys for Plaintiffs.

Affidavit of mail attached.

[Endorsed]: Filed October 3, 19ol. [18]
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[Title of District Coui-t and Cause.]

STIPULATION

It is hereby stipulated by and between the parties

hereto, through their respective attomeys, that the

hearing on defendant's objections to answering

I^laintiffs' Interrogatory 3 now set for hearing on

October 29, 1951, at 10 o'clock a.m. may be dropped

from the calendar; that defendant shall be and

hereby is relieved of any requirement to answer

said interrogatory; [25] and that defendant will

answer the remaining interrogatories within ten

(10) days from the date of this stipulation.

Dated: October 25, 1951.

WEBSTER & WEBSTER,

/s/ PERCY S. WEBSTER,

/s/ ROGER B. WEBSTER,

Attorneys for Plaintiffs.

LYON & LYON,

/s/ JOHN B. YOUNG,

Attorneys for Defendant.

It Is so Ordered;

/s/ C. E. BEAUMONT,
Judge.

Dated: October 26, 1951.

[Endorsed]: Filed October 26, 1951. [26]
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[Title of District Coiii-t and Cause.]

ANSWERS TO TNTERROOATORIES PRO-
POUNDED BY PLAINTIFFS TO DE-
FENDANT UNDER RULE 33 R.C.P.

Defendant, Y. Thoniasian, sometimes known as

Yeppie Thomas, in response to interrogatories pro-

pounded to defendant by plaintiffs under Rule 33 of

the Federal Rules of Civil Procedure, answers as

follows:

Interrogatory 1

Q. Has defendant, within six years last past,

manufactured or sold an earth working roller unit

constructed as disclosed in the group of photographs

hereto attached, marked Exhibit A?
A. Yes. [27]

Interrogatory 2

Q. If the answer to Interrogatoiy 1 is in the

affirmative, state the date on which defendant first

manufactured or sold such an earth working roller I

unit. A. Sometime during the year 1939.

Interrogatory 3

Q. If th(^ answer to Interrogatory 1 is in the

afifiiTnative, state the total number of such earth

working roller units defendant has:

1. Manufactured.

2. Sold.

A. No answer reciuired. See Stipulation dated

October 25, 1951.
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Interrogatory 4

Q. State which of the patents and newspaper

article listed in paragraph IX of defendant's an-

swer defendant will rely on at the trial of this cause

:

1. With respect to the validity of plaintiffs'

patent No. 2,538,167.

2. With respect to the validity of plaintiffs'

patent No. Des. 137,446.

Answer

:

1. Each and every one of the patents and

newspaper article listed.

2. Each and every one of the patents and

newspaper article listed.

Interrogatory 5

Q. With respect to each of the alleged public

uses and sales pleaded in paragraph XVII of de-

fendant's answer, list what public uses or sales will

be relied on at the trial and with [28] respect to

those listed, state:

1. Where such public use or sale took place.

2. A¥here the alleged anticipating structure

is now located, if still in existence.

3. The date on which such public use or sale

is alleged to have taken place.

Answer

:

1. (a) On the farm of Alvin Chezick, Rob-
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ertson Boulevard, Route 2, Box 150, Cliow-

chilla, California.

(b) On the ])ublic streets of the City of

Fresno and at the Fresno Airport.

2. (a) On the farm of W. T. Norman, Van
Buren Street, Route 1, Box 723, Chowchilla,

California.

(b) At Thomas Weldino- & Manufacturing

Co., Maple and South Highway 99, Fresno,

California.

3. (a) During the year 1939.

(b) During each of the years 1940, 1941,

1942.

Interrogatory 6

Q. With respect to the newspaper article pleaded

in paragraph IX of defendant's answer, state where

plaintiffs ma}' secure a copy of such publication, or

in lieu thereof furnish plaintiffs with a copy

thereof.

A. At the offices of the daily newspaper, "The

Fresno Bee," [29] in Fresno, California.

/s/ Y. THOMASIAN.

Duly verified.

Affidavit of mail attached.

[Endorsed]: Filed November 1, 1951. [30]
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[Title of District Court and Cause.]

I^TTERROGATORIES PROPOUNDED TO
PLAINTIFFS AND MOTION FOR PRO-
DUCTION OF DOCUMENTS UNDER
RULES 33 AND 34 F.R.C.P.

Comes Now the defendant and propounds the fol-

lowing interrogatories to the plaintiffs to be an-

swered fully, and separately, and under oath:

I.

Did Theodore George Schmeiser operate at any

time during his lifetime a business in the City or

County of Fresno ?

11.

If the answer to Interrogatory I is in the affirma-

tive, state whether said business was operated as

:

(a) An individual doing business imder the

name of T. G. Schmeiser Co., [32]

(b) A partnership,

(c) A corporation,

stating the place of business and the complete and

true name under which said business was conducted.

III.

If the answer to Interrogatory I is in the affirma-

tive, state:

(a) Over what period of time was such busi-

ness operated,

(b) Whether said business of Theodore
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George Schmeiser included the manufacture,

sale or use of earth working roller units.

IV.

What was the date of death of Theodore George

Schmeiser?

V.

Produce and file with your answers hereto true

copies of any and all documents (a) appointing and

(b) qualifying plaintiffs herein to act as Executrix

and Executor, respectively, of the Estate of Theo-

dore George Schmeiser, deceased (a/k/a T. G.

Schmeiser), and supply defendant with copies

thereof.

VI.

When did Theodore George Schmeiser or T. G.

Schmeiser Co. first build an earth working roller

unit of the general type shown in the Schmeiser

patent No. 2,538,167, and in which the individual

earth working rings were free to move radially on

the central pipe?

VII.

When did Theodore George Schmeiser or T. G.

Schmeiser Co. first place on sale or sell and earth

working roller unit of the general type shown in

the Schmeiser patent No. 2,538,167, and in which

the individual earth working rings were free to

move radially on the central pipe?

VIII. ^

Were there any devices of the type defined in In-

terrogatories [33] VI and VII which were manu-
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factured, placed on sale, or sold by Theodore George

Schmeiser or T. G. Sehmeiser Co. of Fresno, Cali-

fornia, before May 8, 1943?

IX.

If the answer to Interrogatory VIII is in the

affirmative, state the date of manufacture and/or

the date placed on sale, or the date of sale, as the

case may be, and the name of the purchaser of each

such device.

X.

Did Theodore George Schmeiser or T. G.

Schmiser Co. ever deliver, or cause to be delivered,

an earth working roller unit to the City of Fresno

or to the County of Fresno, California, or to any

department, division, or administrative or operating

agency of the City of Fresno or the County of

Fresno ?

XI.

If the answer to Interrogatory X is in the affirma-

tive, state:

(a) To what departments, divisions, ad-

ministrative or operating agencies of the City

of Fresno or the County of Fresno was such

earth working roller unit delivered;

(b) When was such delivery so made;

(c) Who made the said delivery;

(d) Are there any drawings, photographs,

sketches or other illustrations in existence show-

ing the construction of the device so delivered ?
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(e) If the answer to subdivision (d) hereof

is in the affirmative, produce and file with your

answers hereto copies of all such drawings,

photographs, sketches or other illustrations

showing the construction of such device, supply-

ing defendant with copies thereof.

(f) Was defendant Y. Thomasian (some-

times known as Yeppie Thomas) in the employ

of Theodore George Schmeiser or T. G. [34]

Schmeiser Co. at the time of said delivery %

(g) Did defendant Y. Thomasian (some-

times known as Yeppie Thomas) take any part

in the fabrication or assembly of the earth

working roller unit so delivered?

(h) If the answer to subdivision (g) is in

the affirmative, state what part did Y. Thom-

asian (sometimes known as Yeppie Thomas)

have in the fabrication or assembly of said de-

vice.

(i) Do plaintiffs, or either of them, have

access to any records of Theodore George

Schmeiser or T. G. Schmeiser Co. showing the

dates when said device was fabricated?

(j) If the answer to subdivision (i) hereof

is in the affirmative, produce and file with your

answers hereto true copies of such records, suj)-

])lying defendant with copies thereof.

(k) As to any document })roduced in re-

spouse^ to any sulxlivisiou of this Fiitei'vogatory
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XI, state separately as to each such document

the date when the original of such document

was first made.

XII.

Did Theodore George Schmeiser or T. G.

Schmeiser Co. ever deliver or cause to be delivered

an earth working roller unit to Alvin Chezick of

Chowchilla, California '?

XIII.

If the answer to Interrogatory XII is in the

affirmative, state:

(a) When was such delivery so made.

(b) Who made the said delivery.

(c) Are there any drawings, photographs,

sketches or other illustrations in existence show-

ing the construction of the device so delivered?

(d) If the answer to subdivision (c) hereof

is in the affirmative, produce and file with your

answers hereto copies of all such drawings,

photographs, sketches or other illustrations [35]

showing the construction of such device, supply-

ing defendant with copies thereof.

(e) Was defendant Y. Thomasian (some-

times known as Yeppie Thomas) in the employ

of Theodore George Schmeiser or T. G.

Schmeiser Co. at the time of said delivery?

(f) Did defendant Y. Thomasian (some-

times known as Yeppie Thomas) take any part

i
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in the fabrication or assembly of the earth

working roller unit so delivered?

(g) If the answer to subdivision (f) is in

the affirmative, state what part did Y. Thom-

asian (sometimes known as Yeppie Thomas)

have in the fabrication or assembly of said de-

vice.

(h) Do plaintiffs, or either of them, have

access to any records of Theodore George

Schmeiser or T. G. Schmeiser Co. showing the

dates when said device was fabricated?

(i) Tf the answer to subdivision (h) hereof

is in the affirmative, produce and file with your

answers hereto true copies of such records, sup-

plying defendant with copies thereof.

(j) As to any document produced in re-

sponse to any subdivision of this Interrogatory

XIII, state separately as to each such document

the date when the original of such document

was first made.

XIV.

With regard to the photograph which is attached

to the T. G. Schmeiser Co. invoice relating to order

5715, now on file at the Fresno City Hall and identi-

fied as Voucher No. 1010, dated 10-13-44, copy at-

tached hereto and identified as "Exhibit A," state:

(a) When was the photograph taken?

(b) Who took the photogra])h? ^

(c) Wher(* was it dev(»l()])ed and printed?
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(d) When was the Schmeiser earth working

roller unit shown in the photograph first placed

in use? [36]

(e) Who first operated said unit when first

placed in operation?

XV.
Was defendant Y. Thomasian (sometimes known

as Yeppie Thomas) ever employed by Theodore

George Schmeiser or T. G. Schmeiser Co. ?

XVI.

If the answer to Interrogatory XV is in the

affiiTnative, state on what date did defendant Y.

Thomasian (sometimes known as Yeppie Thomas)

first enter the employ of Theodore George Schmeiser

or T. G. Schmeiser Co.

XVII.

If the answer to Interrogatory XV is in the

affirmative, state on what date did defendant Y.

Thomasian (sometimes known as Yeppie Thomas)

leave the employ of Theodore George Schmeiser or

T. G. Schmeiser Co.

XVIII.

Was Ed Eisner ever employed by Theodore

George Schmeiser or T. G. Schmeiser Co. ?

XIX.

If the answer to Interrogatory XVIII is in the

affirmative, state on what date did Ed Eisner first

enter the employ of Theodore George Schmeiser or

T. G. Schmeiser Co.
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XX.
If the answer to Interrogatory XVIII is in the

affirmative, state on what date did Ed Eisner leave

the employ of Theodore George Schmeiser or T. G.

Schmeiser Co.

XXI.
Is the T. G. Schmeiser Co. of Fresno, California,

licensed under the patents in suit, or either of them,

and if so, are the licenses exclusive? [37]

XXII.

Produce and file v.'ith your answers hereto copies

of any licenses to T. G. Schmeiser Co. of Fresno,

California, under the patents in suit, supplying de-

fendant with copies thereof.

XXIII.

Does anyone other than T. G. Schmeiser Co. have

an exclusive license under the patents in suit, or

either of them?

XXIV.
If the answer to Interrogatory XXII 1 is in the

affirmative, state the name and address of the

Licensee, and produce and file with your answers

hereto true copies of the license or licenses, supply-

ing defendant with copies thereof.

XXV.
With regard to the T. G. Schmeiser Co. adver-

tisement, copy attached hereto and identified as

'* Exhibit B," state:

(a) When was the advertisement fii'st ])ub-

lished

;
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(b) Where was the advertisement first pub-

lished
;

(c) The earliest date when the advertise-

ment was circulated among the trade.

LYON & LYON,

By /s/ LEWIS E. LYON,

/s/ JOHN B. YOUNG,
Attorneys for Defendant.

Los Angeles, California, November 20, 1951.

Affidavit of Service by Mail attached.

[Endorsed] : Filed November 20, 1951. [38]

1 1

[Title of District Court and Cause.]

PLAINTIFFS' ANSWERS TO
DEFENDANT'S INTERROGATORIES

Now come plaintiffs, and insofar as the facts are

within their knowledge, and subject to correction

if error should appear, make answer to defendant's

interrogatories as follows:

Interrogatory No. I

Yes.

Interrogatory No. II

a. Yes.

b. According to information and belief, yes.

'

c. Plaintiffs are informed that a corporation was

formed but are without knowledge as to what ex-
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tent, if any, business was carried on by the corpora-

tion, or where, or under what name. [41]

Interrogatory No. Ill

a.-b. Plaintiffs are informed that T. G. Schmei-

ser moved to Fresno about 1930 and that from then

until the time of his death carried on business in

Fresno and that his business inchided the manufac-

ture and sale of earth working roller units.

Interrogatory No. IV

February 12, 1950.

Interrogatory No. V
Certified copy of Letters Testamentary attached

hereto, marked Exhibit A.

Interrogatory No. VI

Plaintift's are without direct knowledge with re-

spect thereto, but the records of T. G. Schmeiser Co.

reflect the fact that the first earth working roller

unit of the general construction shown and claimed

in Schmeiser Patent No. 2,538,167, was probably

manufactured on or about July 20, 1943.

Interrogatoiy No. VII

Plaintiffs are without direct knowledge with re-

spect thereto, but the records of T. G. Schmeiser Co.

reflect the fact that an earth working roller unit of

the general construction shown and claimed in Pat-

ent Xo. 2,538,167, was probably sold on or a))out

July 20, 1943.
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Interrogatory No. VIIT

Plaintiffs are without direct knowledge with re-

spect thereto, but as far as they are able to ascertain

from the records of T. G. Schmeiser Co., the answer

is no.

Interrogatory No. IX

See answer to Interrogatory VIII.

Interrogatories Nos. X and XI

Plaintiffs are without direct knowledge with re-

spect thereto, but inquiry and an inspection of the

records of [42] T. Gr. Schmeiser Co. reflect the fact

that an earth working roller unit was at one time

delivered to the City of Fresno and that

(a) (b) (c) the delivery was made to the De-

partment of Public Works (Commissioner of Fi-

nance) ; the implement being picked up at the

Schmeiser plant by employees of the City of Fresno

on or about September 1, 1944.

(d) (e) None have been found.

(f ) The records of T. G. Schmeiser, Inc., reflect

the fact that Y. Thomasian commenced employment

with T. G. Schmeiser Co. on a part-time basis De-

cember 9, 1939, subsequently becoming a full-time

employee and terminating his employment on De-

cember 24, 1941.

(g) (h) Plaintiffs are without knowledge or in-

formation.

(i)(j)(k) Plaintiffs have access to the records

of T. G. Schmeiser Co. but as far as has been ascer-
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tained, the same do not leflect any production rec-

ords of sur-li implement.

Interrogatories Nos. XII and XIII

Plaintiffs are v/ithoiit knowled.^e or information.

Interrogatory XIV
Plaintiffs are without knowledp:e or information.

Interrogatories Xos. XV, XVI and XVII

See answer to Interrogatories X and XI.

Interrogatories XVIII, XIX and XX
Plaintiffs are without direct knowledge, but the

records of T. G. Schmeiser Co. reflect the fact that

an Ed Eisner was so employed; and that his em-

ployment commenced July 2, 1941, and terminated

September 27, 1941.

Interrogatories Nos. XXI and XXII

Plaintiffs, as executrix and executor of the estate

of T. G. Schmeiser, own the patents in question and

are operating the T. G. Schmeiser Co. [43]

Interrogatories Nos. XXIII and XXIV
No.

Interrogatory No. XXV
Plaintiffs are without knowledge or information.

/s/ ETHEL R. SCHMEISER,

/s/ KAI GEORGE ANDERSEN,
Plaintiffs.

Affidavit of :\rail attached. [44]

4
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EXHIBIT A

In the Superior Court of the State of California

in and for the County of Fresno

Probate

No. 23515

In the Matter of the Estate of

THEODORE GEORGE SCHMEISER, Also

Known as T. G. SCHMEISER,
Deceased.

LETTERS TESTAMENTARY

State of California,

County of Fresno—ss.

The Last Will of Theodore George Schmeiser, aka

T. G. Schmeiser, Deceased, having been proved in

the Superior Court of the County of Fresno, Ethel

R. Schmeiser and K. George Anderson, aka Kai

George Andersen, who are named therein as such,

are hereby appointed Executrix and Executor.

Witness, E. Dusenberry, Clerk of the Superior

Court of the County of Fresno, State of California,

with the Seal of the Court affixed, the 8th day of

March, 1950.

By order of the Court.

[Seal] E. DUSENBERRY,
Clerk.

By D. G. HURST,
Deputy Clerk.
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State of California,

County of Fresno—ss.

Ethel R. Schmeiser and K. George Anderson, aka

Kai George Andersen, each for himself deposes and

says: I do solemnly swear that I will support the

Constitution of the United States and the Consti-

tution of the State of California; and that I will

faithfully perform according to law, the duties of

Executrix and Executor of the Last Will and Testa-

ment of Theodore George Schmeiser, aka T. G.

Schmeiser, Deceased.

ETHEL R. SCHMEISER,

KAI GEORGE ANDERSEN.

Subscribed and sworn to before me this 8th day of

March, A.D., 1950.

[Seal] E. DUSENBERRY,
Clerk.

By D. G. HURST,
Deputy Clerk. [45]

County of Fresno,

State of California—ss.

I, E. DusenbeiTy, County Clerk of the County of

Fresno, State of California, and ex officio Clerk of

the Superior v'ourt in and for said County, do

hereby certify that the annexed and foi'cgoing is a

full, true and correct copy of the original letters

Testamentai'V issued to Ethel R. Schmeiser and Kai
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George Andersen in the matter of the estate of

Theodore George Schmeiser, etc., Deceased, No.

23515, as the same now appear on file and of record

in my office, and the whole of such original letters. I

further certify that said letters have not been re-

voked, annulled nor set aside.

In Witness Whereof, I have hereunto set my hand

and affixed the Seal of the Superior Court, this 8th

day of March, 1950.

E. DUSENBERRY,
County Clerk.

By /s/ D. G. HURST,
Deputy Clerk.

[Endorsed] : Filed January 3, 1952. [45-A]

[Title of District Court and Cause.]

NOTICE OF ADDITIONAL PRIOR ART
PATENTS RELIED ON BY DEFENDANT

Notice is hereby given that Defendant will rely

on the following prior art patents in addition to

those set forth in Paragraph IX of the Answer filed

in this case : [46]

Name and Patent No. Date

Keeler—165,839 July 20, 1875

Besser—909,275 January 12, 1909

Stevens—2,265,749 December 9, 1941

Schmeiser—2,404,535 July 23, 1946
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Dated at Los Angeles, California, November 13,

1953.

LYON & LYON,

LEWIS E. LYON,

JOHN B. YOUNG,

By /s/ JOHN B. YOUNG,

Attorneys for Defendant.

Affidavit of Mail attached.

[Endorsed] : Filed November 13, 3953. [47]

[Title of District Court and Cause.]

MOTION TO JOIN A PARTY PLAINTIFF

Plaintiffs throu,2;h their attorne3^s respectfully

move that Ethel R. Schmeiser, of Fresno, California,

as distributee of the Estate of Theodore George

Schmeiser, be joined herein as party plaintiff.

Upon the hearing of this motion plaintiffs will

rely upon the Decree of Distribution Under Will,

entered A])ril 8, 1952, in Superior Court of the

State of California in and for the County of Fresno,

in tlio matter of the Estate of Theodore George

Schmeiser (aka T. G. Schmeiser), No. 23515, a copy

of which is annexed hereto, made a part hereof and

marked Exhibit A. Additionally, plaintiffs will rely

upon the X)apers and pleadings on [48] file herein

and the anncwed memorandum.

WEBSTER & WEBSTER,

PERCY S. WEBSTER,
,
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ROGER B. WEBSTER,

NAYLOR & LASSAGNE,

JAS. M. NAYLOR.

By /s/ JAS. M. NAYLOR,

Attorneys for Plaintiffs.

[Endorsed] : Filed December 5, 1953. [49]

In the United States District Court, Southern

District of California, Northern Division

No. 1082 ND

ETHEL R. SCHMEISER and K. GEORGE AN-
DERSON (aka KAI GEORGE ANDERSEN),
Executrix and Executor of the Estate of

THEODORE GEORGE SCHMEISER (aka

T. G. SCHMEISER),
Plaintiffs,

vs.

Y. THOMASIAN (Sometimes Known as YEPPIE
THOMAS), an Individual Doing Business Un-

der the Fictitious Name and Style of THOMAS
WELDING & MANUFACTURING CO.,

Defendant.

SUPPLEMENTAL ORDER

Both plaintiff and defendant rely upon the case

of Gorham vs. White, 81 LT.S., page 731. At page

737 it was said : "We hold, therefore, that if, in the
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eye of an ordinary observer, giving such attention

as a purchaser usually gives, two designs are sub-

stantially the same, if the resemblance is such as to

deceive such an observer, inducing him to purchase

one supposing it to be the other, the first one pat-

ented is infringed by the other." There were four

witnesses who testified that there was not such a

similarity as that set forth in the Gorham vs. White

case. It is my view that the witnesses, Jones and

Chezick, did not come within the category of an

ordinary observer.

From my observation of the rings I am of the

opinion that no ordinary observer would buy one

supposing it to be the other. There is too great dis-

similarity in the aj)pearance of the teeth. The teeth

on the design patent are very slanting while on the

defendant's device they are straight, or vertical on

the rim. [56]

The court, moreover, cannot find that the patent

has any invention of design. It appears to be wholly

utilitarian. I can observe nothing of beauty or at-

tractiveness in the patent as i-equired by the statute

(Smith vs. Peck, etc., 262 Fed. 415, 418-419).

From the foregoing I conclude^ tliat the design

I)atent is not infringed.

The above is an order su])])lemental to that given

by the court from the bench Friday, January 22nd.

In that order the court referred to the government

machine. This was in error; the reference should

have been to the city machine.
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Dated : January 25, 1954.

/s/ C. E. BEAUMONT,
Judge.

[Endorsed]: Filed January 26, 1954.

Docketed and entered January 28, 1954. [57]

[Title of District Court and Cause.]

FINDINGS OF FACT AND
CONCLUSIONS OF LAW

The above-entitled action having come on for trial

before the Court on plaintiffs' Complaint filed May
28, 1951, the Answer of Defendant filed August 27,

1951, defendant's Counterclaim having been with-

drawn; and the Court having heard and considered

the testimony and evidence, including documentary

and physical exhibits, produced on behalf of the

respective parties and the arguments of counsel,

and having on January 22, 1954, rendered its oral

memorandum decision herein as supplemented by

the order dated January 25, 1954, and having heard

arguments of counsel on April 30, 1954, concerning

proposed Findings, Conclusions and Judgment, [58]

hereby makes the following Findings of Fact and

Conclusions of Law pursuant to Rule 52 of the

Federal Rules of Civil Procedure:

Findings of Fact

1. This Court has jurisdiction of the parties and

of the subject matter of the action.
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2. Plaintiff Ethel R. Schmeiser is the sole owner

of the entire right, title and interest in and to

United States Letters Patent Nos. 2,538,167 and

Des. ] 37,446, includino^ the right to sue and recover

damages and profits for past infringem(>nt.

3. Theodore G. Schmeiser, the patentee named

in both of said Letters Patent and plaintiff's pred-

ecessor in interest, died on February 12, 1950.

Prior to his death he operated a business in Fresno,

California, and manufactured and sold ground pul-

verizers.

4. Defendant was employed by Theodore G.

Schmeiser in said business, beginning on December

9, 1939, and ending on December 27, 1941.

5. Theodore G. Schmeiser filed an application,

Serial No. 534,570, in the United States Patent

Office on May 8, 1944. That application issued on

June 7, 1949, as patent No. 2,472,386, but before

issuance a second application, Serial No. 76,717,

was filed on February 16, 1949. That second appli-

cation issued as patent No. 2,538,167 on January

16, 1951, and contains four claims at issue in this

action.

6. Defendant has admitted infringement of the

four claims of the Schmeiser patent No. 2,538,167,

if valid.

6(a). The Court finds that the defendant sub-

stantially copied the structure of his former (em-

ployer, Theodore G. Schmeiser.
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7. The Court, having heard the oral testimony

of the witnesses and considered the documentary

proofs, finds that this evidence conclusively estab-

lishes that on or about December 8, 1941, and before

May 8, 1943, Theodore G. Schmeiser sold to Alvin

Chezick of Chowchilla, California, a ground pul-

verizer of the [59] nonflexible type having rollers

that had no free play, that was subsequently but

prior to December 8, 1941, changed by said Theo-

dorse C Schmeiser to embody all of the elements

of each of the four claims of the Schmeiser patent

No. 2,538,167 in suit, and which ground pulverizer

was not experimental.

8. The Court, having heard the oral testimony

of the witnesses and considered the documentary

proofs, finds that this evidence conclusively estab-

lishes that on or about May 1, 1943, and before

May 8, 1943, Theodore G. Schmeiser sold to Vernon

C. Britton of Firebaugh, California, a ground pul-

verizer embodying all of the elements of each of

the four claims of the Schmeiser patent No.

2,538,167 in suit, and which ground pulverizer was

not experimental.

9. The United States Patent Office cited a

number of prior art references in the files of the

Schmeiser applications Serial No. 534,570, filed

May 8, 1944, and Serial No. 76,717, filed February

16, 1949, but did not consider the United States

patent to Henderson No. 1,190,257, dated July 4,

1916. This Henderson patent is more pertinent to

the alleged invention of patent No. 2,538,167 than
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any of the cited art. It shows ground rollers which

loosely encircle a central member with sufficient

clearance to be self-cleaning. This Henderson pat-

ent destroys the presumption of validity of the

Schmeiser patent No. 2,538,167, in suit.

10. The Henderson patent No. 1,190,257 antici-

pates each of the four claims of the Schmeiser

patent No. 2,538,167, in suit.

11. The Schmeiser patent No. 2,538,167, in suit,

and each of the claims thereof fail to define inven-

tion over the Henderson patent No. 1,190,257 taken

together with the prior Schmeiser patent No.

2,288,110, issued June 30, 1942.

12. The Schmeiser Design patent No. Des.

137,446 shows a cultivator ring having teeth which

project outwardly at a slant. [60] The accused

cultivator ring manufactured by defendant has

teeth which do not slant. Applying the test for

design infringement laid down in Gorham vs.

White, 81 U.S. 511, I find that there is a great

dissimilarity in appearance, and that no ordinary

observer would buy one supposing it to be the other.

13. The Schmeiser Design patent No. Des.

137,446 is entirely lacking in any invention of

design. It appears to be wholly utilitarian and

contains nothing of beauty or attractiveness or

ornamentation. Its design is based on functional

operation and does not rise to the dignity of design

invention.
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Conclusions of Law

1. Tliat Letters Patent No. 2,538,167 in suit are

invalid and void as to each and all of the claims

thereof.

2. That Letters Patent No. Des. 137,446 in suit

and the claim thereof are invalid and void.

3. That Letters Patent No. 2,538,167 in suit and

each of the claims thereof are anticipated by the

sale by Theodore G. Schmeiser to Alvin Chezick of

Chowchilla, California, of a ground pulverizer

which was changed prior to December 8, 1941, to

embody all of the elements of each of the claims of

said Letters Patent.

4. That Letters Patent No. 2,538,167 in suit and

each of the claims thereof are anticipated by the

sale on May 1, 1943, by Theodore G. Schmeiser to

Vernon C. Britton of Firebaugh, California, of a

ground pulverizer embodying all of the elements

of each of the claims of said Letters Patent.

5. That Letters Patent No. 2,538,167 in suit and

each of the claims thereof are anticipated by United

States Letters Patent No. 1,190,257 to Henderson,

isvsued July 4, 1916.

6. That the claims of Letters Patent No. 2,538,-

167 in suit do not define invention over the dis-

closure of Letters Patent No. 1,190,257 to Hender-

son, taken together with the disclosure of [61] of

Letters Patent No. 2,288,110 to Schmeiser.
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7. That Letters Patent No. Des. 137,446 in suit

are invalid and void for lack of invention.

8. That Letters Patent No. Des. 137,446 in suit

are not infringed by defendant's cultivator rings.

9. That final judgment be entered herein provid-

ing for dismissal of the action with prejudice and

that defendant have judgment for its costs and dis-

bursements to be taxed by the Clerk.

Dated : May 19, 1954.

/s/ C. E. BEAUMONT,
United States District Judge.

Approved as to form:

/s/ JOHN B. YOUNG,
Attorney for Defendant.

WEBSTER & WEBSTER,

/s/ NAYLOR & LASSAGNE
Attorneys for Plaintiffs.

[Endorsed] : Filed May 19, 1954. [62]
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United States District Court, Southern District of

California, Northern Division

Civil Action No. 1082-ND

ETHEL R. SCHMEISER and K. GEORGE AND-
ERSON (aka KAI GEORGE ANDERSON),
Executrix and Executor of the Estate of

THEODORE GEORGE SCHMEISER (aka

T. G. SCHMEISER),
Plaintiffs,

vs.

Y. THOMASIAN (Sometimes Known as YEPPIE
THOMAS), an Individual Doing Business Un-

der the Fictitious Name and Style of THOMAS
WELDING & MANUFACTURING CO.,

Defendant.

JUDGMENT
This action having been fully tried in open Court,

the Court having heard the oral testimony of the

witnesses and arguments of counsel, and having

considered the documentary and physical exhibits

received in evidence, and the Court having made

and entered its Findings of Fact and Conclusions

of Law herein, and being advised in the premises.

It Is Hereby Adjudged and Decreed as follows:

1. That this Court has jurisdiction of the sul)-

ject mater and of the parties to the action.

2. That plaintiff Ethel R. Schmeiser is the owner

of the entire right, title and interest in and to Let-

ters Patent [63] of the United States No. 2,538,167

issued January 16, 1951, and No. Des. 137,446 issued
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March 14, 1944, including the right to sue and re-

cover damages and profits for past infringement.

3. That said Letters Patent No. 2,538,167 and

each and all of the claims thereof are invalid and

void.

4. That said Letters Patent No. Des. 137,446 and

the claim thereof are invalid and void.

5. That said Letters Patent No. Des. 137,446 is

not infringed.

6. That the complaint herein be and the same is

hereby dismissed with prejudice.

7. That defendant have judgment against plain-

tiff Ethel R. Schmeiser for his costs herein in the

amount of Three Hundred Seventy-Seven Dollars

and Sixty-Three Cents ($377.63) to be taxed by the

Clerk, including the cost to defendant for his share

of the original reporter's transcript of record.

Dated: May 19, 1954.

/s/ C. E. BEAUMONT,
United States District Judge.

Approved as to form

:

/s/ JOHN B. YOUNG,
Attorney for Defendant.

WEBSTER & WEBSTER,

/s/ NAYLOR & LASSAGNE,
Attorneys for Plaintiffs.

Affidavit of Service by Mail attached.

[Endorsed] : Filed May 19, 1954.

Docketed and entered May 21, 1954. [64]
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[Title of District Court and Cause.]

NOTICE OF APPEAL

To: Y. Thomasian, Defendant, and Messrs. Lyon &
Lyon, Lewis E. Lyon, Esq., and John B. Young,

Esq., His Attorneys:

Notice is hereby given that Plaintiffs, Ethel R.

Schmeiser and K. George Anderson, Executrix and

Executor of the Estate of Theodore George Schmei-

ser, and Ethel R. Schmeiser, above named, hereby

appeal to the United States Court of Appeals for

the Ninth Circuit from that part of the judgment

entered in this action May 21, 1954, holding United

States Letters Patent No. 2,538,167 and each of the

claims thereof invalid and void and dismissing the

complaint herein with prejudice and costs and dis-

bursements to [_66~\ the defendant.

Dated: June 16, 1954.

NAYLOR & LASSAGNE,

JAS. M. NAYLOR,

By /s/ JAS. NAYLOR,

Attorneys for Plaintiffs.

Certificate of Service attached .

[Endorsed] : Filed June 18, 1954. [67]



50 EtJiel R. Sclimeiser, et ah,

lT\t\v of District Court and Cause.]

COST BOND ON APPEAL

Know All Men by These Presents: Whereas, the

Plaintiffs in the above-entitled action are about to

appeal to the United States Circuit Court of Aj)-

peals for the Ninth Judicial Circuit, from a judg-

ment, entered against them in said action, in said

United States District Court for the Southern Dis-

trict of California, Northern Division, in favor of

the defendant in said action.

Now, Therefore, in consideration of the premises,

and of such appeal, the undersigned American

Surety Company of New York, a corporation duly

organized and existing under the laws of the State

of New York, and duly authorized to transact a

general surety business in the State of California,

does undertake and promise on the part of the

appellants, that the appellants will pay all costs

which may be warded against them on the appeal,

or on a dismissal thereof, not exceeding the sum of

Two Hundred Fifty ($250.00) Dollars, to which

amount it acknowledges itself bound.

Jn case of a ])r('ach of any condition hereof, the

above-entitled Court may, upon notice to said

American Surety Company of New^ York, surety

hereunder, of not less than ten days, proceed sum-

marily in the above-entitled action or proceeding to

ascertain the amount which said surety is bound

to pay on account of such breach, and render judg-
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ment therefrom against said surety and ward ex-

ecution therefor.

In Witness Whereof, the corporate seal and name

of the said Surety Company is hereto affixed and

attested at San Francisco, California, by its duly

authorized officers this 15th day of June, 1954.

AMERICAN SURETY COM-
PANY OF NEW YORK

By /s/ S. H. MELROSE, JR.,

Res. Vice President.

Attest

:

/s/ F. E. BUCKINGHAM,
Res. Asst. Secretary.

Examined and recommended for approval as pro-

vided in Rule 8.

[Seal] /s/ JAS. M. NAYLOR,
Attorney.

Approved.

[Endorsed] : Filed June 18, 1954. [68]

[Title of District Court and Cause.]

CONCISE STATEMENT OF POINTS
ON APPEAL

Come now appellants above named and make the

following concise statement of the points on which

they intend to rely for appeal to the United States
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Court of Appeals for the Ninth Circuit, from the

judgment entered in this action, on May 21st, 1954:

1. The Court erred in finding that the evidence

conclusively establishes that on or about December

8th, 1941, and before May 8th, 1943, Theodore G.

Schmeiser sold to Alvin Chezick, of Chowchilla,

California, a ground pulverizer of the non-flexible

type having rollers that had no free play, that was

subsequently, but prior to December 8th, 1941,

changed by said Theodore G. [70] Schmeiser to

embody all of the elements of each of the four claims

of the Schmeiser patent No. 2,538,167 in suit, and

which ground jHilverizer was not experimental.

2. The Court erred in concluding that Letters

Patent 2,538,167 in suit and each of the claims

thereof, are anticipated by the asserted sale by

Theodore G. Schmeiser to Alvin Chezick, of Chow-

chilla, California, of a ground pulverizer which was

changed prior to December 8th, 1941, to embody

all of the elements of each of the claims of said

Letters Patent.

3. The Court erred in finding that there was

evidence conclusively establishing that on or about

May 1, 1943, and before May 8, 1943, Theodore G.

Schmeiser sold to Vernon C. Britton, of Firebaugh,

California, a ground pulverizer embodying all of

the elements of each of the foui' claims of the

Schmeiser patent No. 2,538,167, in suit, and which

ground {)ulverizer was not experimental.

4. The Court erred in concluding- that Letters
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Patent No. 2,538,167 in suit, and each of the claims

thereof, are anticipated by an asserted sale on May
1, 1943, by Theodore G. Schmeiser to Vernon C.

Britton, of Firebaiigh, California, of a ground

pulverizer embodying all of the elements of each

of the claims of said Letters Patent.

5. The Court erred in finding that whereas the

United States Patent Office cited a number of prior

art references in the files of the Schmeiser applica-

tion, Serial No. 534,570, filed May 8, 1944, and Serial

No. 76,717, filed February 16, 1949, it did not con-

sider the United States patent to Henderson, No.

1,190,257, dated July 4, 1916.

6. The Court erred in finding that the Hender-

son patent (1,190,257) is more pertinent to the al-

leged invention of the Schmeiser patent No. 2,538,-

167 than any of the cited art. [71]

7. The Court erred in finding that the Hender-

son patent (1,190,257) shows ground rollers which

loosely encircle a central member with sufficient

clearance to be self-cleaning, and particularly self-

cleaning in the sense of the invention forming the

subject matter of the Schmeiser Patent 2,538,167, in

suit.

8. The Court erred in finding that the Hender-

son Patent destroys the presumption of validity

of the Schmeiser Patent 2,538,167, in suit.

9. The Court erred in finding and concluding

that the Henderson Patent No. 1,190,257, anticipates
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the Letters Patent in suit, No. 2,538,167 and each of

the claims thereof.

10. The Court erred in finding and conchiding-

that the Schmoiser Patent 2,538,167, in suit, and each

of the claims thereof, do not or fail to define in-

vention over the disclosure of Henderson Patent

1,190,257, taken together with tho disclosure of the

Schmeiser Patent 2,288,110.

11. The Court erred in concluding and adjudg-

ing that the Letters Patent No. 2,538,167, in suit, are

invalid and void as to each and all of the claims

thereof.

12. The Court erred in dismissing the complaint

herein with prejudice.

13. The Court erred in concluding that final judg-

ment should be entered in favor of the defendant,

with costs and disbursements, and in entering such

a judgment.

NAYLOR & LASSAGNE,

JAS. M. NAYLOR,

By /s/ JAS. M. NAYLOR,

Attorneys for Appellants.

Certificate of Service attached.

[Endorsed]: Filed June 38, 1954. [72]
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In the United States District Court, Southern

District of California, Northern Division

No. 1082-ND Civil

ETHEL E. SCHMEISER and K. GEORGE AN-
DERSON (aka KAI GEORGE ANDERSON),
Executrix and Executor of the Estate of

THEODORE GEORGE SCHMEISER (aka

T. G. SCHMEISER),
Plaintiffs,

vs.

Y. THOMASIAN (Sometimes Known as YEPPIE
THOMAS), an Individual Doing Business Un-

der the Fictitious Name and Style of THOMAS
WELDING & MANUFACTURING CO.,

Defendant.

Honorable Campbell E. Beaumont, Judge Presiding.

REPORTER'S TRANSCRIPT OF
PROCEEDINGS

December 15, 1953.

Appearances

:

For the Plaintiff:

WEBSTER & WEBSTER, by

ROGER B. WEBSTER, ESQ.,

NAYLOR & LASSAGNE, by

JAS. M. NAYLOR, ESQ.

For the Defendant

:

LYON & LYON, by

JOHN B. YOUNG, ESQ.
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Mr. Naylor: If the Court please, the first item on

the Court's calendar this morninc^ is the plaintiff's

motion to join, as a party, Ethel R. Schmeiser as a

distributee of the estate of Theodore George Schmei-

ser; and there is on file a notice from the defend-

ant's counsel that that motion will not be opposed.

The Court: The motion is granted.

» * *

Mr. Naylor: This, your Honor, is an action for

infringement of Letters Patent No. 2,538,167, the

patent which issued to the late Theodore G. Schmei-

ser on earth working [4*] roller unit, on January

16, 1951.

For the Court's convenience, I would like to hand

up a copy of that patent, to be Plaintiff's Exhibit 1

for identification.

The Court: Let it be marked Plaintiff's Exhibit

1 for identification.

(The patent referred to was marked as Plain-

tiff's Exhibit 1, for identification.) [5]

* * *

Mr. Naylor: Now, for purposes of illustration,

and to orient the Couii: still further into the subject

matter of this invention, we have two enlargements

of photographs which will illustrate to your Honor

the appearance of this earth working unit as it pro-

gresses through a typical field.

For example, in this photograph we are examin-

ing, it will be seen we are here treating a field which

has ridges, such as a cotton field or any crop field in

which there would be ridges and depressions be-

*Page numbering appearing at top of page of original Reporter's
Transcript of Record-
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tween the ridges ; and if the Court will examine this

photograph, it will here be seen that the earth work-

ing roller unit is conforming to the contour of that

crop-ridged field. Looking at the top line, it will be

seen that some of the rings are high, indicating the

presence of a ridge beneath them, and others are low,

indicating they have gone into the furrow, and so on

across the entire cylinder.

For purposes of illustration, I would like to

have that marked Plaintiffs' Exhibit 3 for identifica-

tion.

The Court: Let me ask, as to Plaintiffs' Exhibit

No. 3 for identification,—hold it up, Mr. Eiland

—

what would you say would be the, I don't know

whether you call it [7] ''length" or "width" of this,

the distance across from one end to the other of

that cylinder?

Mr. Naylor : May I inquire of co-counsel on that,

your Honor ?

The Court: Yes.

(Counsel for plaintiffs confer.)

Mr. Naylor: Your Honor, that is on the order

of 18 feet in length.

The Court: Let it be so marked Plaintiff's Ex-

hibit 3 for identification.

(Enlargement of photograph referred to was

marked as Plaintiffs' Exhibit 3, for identifica-

tion.)

Mr. Naylor: If the Court please, we have a sec-

ond enlargement, which is concerned with a por-
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trayal of the machine out of the field environment,

wherein blocks have been used under certain groups

of the I'ings to indicate the precise position of ])arts

of the machine as it was seen in Plaintiff's Exhibit

3 for identification when in use in the field.

The Court: Is that the same sized as Plaintiffs'

Exhibit 3 for identification?

Mr. Naylor: No, your Honor, that is a smaller

one.

The Court: What would you say would be the

width?

Mr. Naylor: That is on the order of eight feet,

as I understand, that picture. [8]

May we have it marked Plaintiffs' No. 4 for

identification ?

The Court: Let it be marked Plaintiffs' Exhibit

No. 4 for identification.

(Enlargement of photograph referred to was

marked as Plaintiffs' Exhibit 4, for identifica-

tion.) [9]
* * *

The Court: You may call your witness.

Mr. Naylor: May I first disj)ose of one or [28]

two preliminary formal matters, your Honor, to

open the ])laintiffs' case.

First, we should like to formally offer Plaintiffs'

Exhibits 1 and 2 for identification, as Plaintiffs'

Exhibits in that order; and in that connection I

should like to call your Honor's attention to the

fact that we have here for filing this morning a

stipulation of counsel with respect to the use of
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printed copies of the type which I have handed up

to your Honor, in lieu of original Certificates of

Letters Patent. The stipulation reads as follows:

"It is hereby stipulated by and between counsel

for the above-entitled parties that upon the trial of

the cause, printed, uncertified copies of United States

Letters Patent may be used with equal force and

effect as though certified and that photostatic copies

of literary references and foreign patents may be

employed in lieu of certified copies of the same, sub-

ject to correction for error if the same be made to

appear." That is the conventional form of stipula-

tion.

The Court: That is satisfactory to the Court, if

it is to counsel.

Mr. Young: Yes, your Honor.

Mr. Naylor: Thank you, your Honor.

With respect to the offer of plaintiffs' Exhibits 1

and 2, we should like to direct the Court's atten-

tion, as a part [29] of the plaintiffs' opening case,

to the presumption which attaches to the grant now

under the new Patent Codification Act of June 1,

1953. It is to be found as noted in our memorandum,

in Title 35, USC at Section 282, and the part on

which we rely is very brief, and I would like to

read it:

"A patent shall be presumed valid. The burden

of establishing invalidity of a patent shall rest on

a party asserting it."

The Court: If there is no objection, the exhibits

offered for identification may be received in evi-

dence as Plaintiffs' Exhibits 1 and 2.
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(The documents referred to, marked Plain-

tiffs' Exhibits No?. 1 and 2, were received in

evidence.)

Mr. Nay] or: We would like to call, as our first

witness, the defendant as an adverse witness under

Eule 43, Subdivision (b), your Honor.

YEPPIE THOMAS
called by the plaintiffs as an an adverse witness,

having been first duly sworn, was examined and

testified as follows:

The Clerk : Just state your full name, please.

The Witness: Yeppie Thomas.

The Clerk : Have that seat there.

Cross-Examination Under Rule 43(b)

By ^Ir. Naylor:

Q. Mr. Thomas, will you please state your full

name [30] to the Court?

A. Ye})pie Thomas, sometimes known as Yeppie

Thomasian.

Q. What is your occupation at the present time,

Mr. Thomas? A. Manufacturer.

Q. And where is your business located?

A. Ma])le and 99 Highway, across the Southern

Pacific Railroad tracks.

Q. And is that in Fresno? A. Yes.

Q. How long have you been located at that par-

ticular address? A. Since 1946.

Q. Have you been there continuously since 1946 f

A. Yes.

i
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(Testimony of Yeppie Thomas.)

Q. In what business were you engaged prior to

1946? A. Repairs.

Q. And at what address?

A. Same address.

Q. Same address? A. Yes.

Q. And for what period of time were you en-

gaged in repairs at that same address?

A. Since between '46 and '47, '48. We have [31]

done repairs right along with the manufacturing.

Q. I see. Well, prior to the start of your busi-

ness at this address you have given the Court, what

was your occupation, Mr. Thomas?

A. Welder.

Q. And by whom were you employed?

A. Fruehof Trailers.

Q. Was that here in Fresno also? A. Yes.

Q. And for what period of time were you em-

ployed by Fruehof Trailers as a welder?

A. Approxicately one year; a little more, per-

haps.

Q. And would it be j^roper to say that that was

the year 1945? A. Yes.

Q. Will you please state to the Court what your

occupation was prior to your employment by Frue-

hof Trailers as a welder?

A. Mare Island Navy Yard.

Q. And what was the nature of your employ-

ment there? A. Welding.

Q. And for what period of time were you em-

ployed at Mare Island Navy Yard in that capacity ?
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(Testimony of Yeppie Thomas.)

A. December the 29th, 1941, and September 20,

1945.

Q. September 20, 1945? [32] A. Yes.

The Court: I want to understand this. Did you

work for the ^laro Island Navy Yard from Decem-

ber 29, 1941, to 1945?

The Witness: Yes, your Honor.

The Court: What time in 1945?

Tlie Witness: I beg your pardon?

The Court: What time did you quit working

there in 1945?

The Witness: September 20th.

The Court : You may proceed, Mr. Naylor.

Mr. Naylor: Thank you, your Honor.

Q. Prior to September 29, 1941, were you em-

ployed ? A. Yes.

Q. By whom? A. T. G. Schmeiser.

The Court: You said "September 29." Did you

mean to have reference to December 29?

Mr. Naylor: December 29; thank you.

Q. Prior to December 29, 1941, by whom were

you employed ? A. Schmeiser Company.

Q. Is that Mr. Thomas George Schmeiser?

A. T. G. Schmeiser, yes.

Q. And for what period of time were you em-

ployed by [8:>] Mr. Schmeiser?

A. To the best of my knowledge, since some-

where in 1939, and worked for him continuously

until '41, December, som(>where close to that.
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(Testimony of Yeppie Thomas.)

Q. And when did your employment with Mr.

Schmeiser commence ?

A. Somewhere in 1939.

Q. What month?

A. I am not sure exactly.

Q. Can you fix the month when you went to

work for Mr. Schmeiser?

A. Let's see,

Q. Mr. Thomas, do you recall giving a deposi-

tion in this case? A. Yes.

Mr. Naylor: May I inquire of the Clerk, if the

Court please, as to whether or not the despositions

taken in this case on June 19, 1952, have been filed ?

If so may they be open?

The Clerk: There are two here. Depositions of

Norman, Chezick and Thomas—is that the one you

want?

Mr. Naylor : Yes. May that deposition be opened

at this time, your Honor?

The Court: Yes.

(The deposition was opened by the [34]

Clerk.)

Q. (By Mr. Naylor) : I will show you, Mr.

Thomas, the original of your deposition taken in

this action on June 19, 1952. Do you recall, during

the course of this deposition, being asked when

your employment with Mr. Schmeiser commenced in

1939? A. Yes. I

Q. If not, may I direct your attention to page

68.

(Transcript handed to the witness.)
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(Testimony of Yeppie Thomas.)

The Court : What is the date of that deposition ?

Mr. Naylor: June 19, 1952, your Honor.

Q. Mr. Thomas, do you recall having been asked

on that day, June 19, 1952, during the course of

your deposition, "Do you know the first month in

which this started ?
'

' And your answer was, '

' It

w^as somewhere in '49, I would say the middle of

the year."

The Court: "1949," you said?

Mr. Naylor: 1 then corrected him; he had the

erroneous date. The question was '' '39 or '49?''

And Mr. Thomas answered, "1939."

0. Do you recall that? A. Yes, I do.

Q. TluMi you were asked later on, on that same

page, beginning line 11, "Would you say your em-

plojTTient by Mr. Schmeiser started near the first

of 1939?" And your answer was, "J am not quite

sure. It could have been a month before [35] or

after, maybe three months after 1939. Maybe Feb-

ruary, I would say, February, March, somewhere

in that."
,

The Court : What is your answer ?

The Witness: According to the deposition, it is

exactly what he says, between March

The Court: That is all right. Were those ques-

tions asked you and those answers given?

The Witness: Yes, your Honor. J

Q. (By Mr. Naylor) : Now, what is your best

recollection as of this date as to when your employ-

ment by ]\lr. Schmeiser commenced, that is, your

recollection todav?
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(Testimony of Yeppie Thomas.)

A. Well, it could be from—it could be the year

of '39.

The Court: Well, don't you know whether it

was '39 or not?

The Witness: Yes, it was.

The Court: Just say so, then.

The Witness : '39.

Q. (By Mr. Naylor) : In what month of '39?

A. I am not sure of that.

Q. I again direct your attention to the deposition

of June 19, 1952, at page 68, Mr. Thomas, tlie line

25,

Mr. Young: Your Honor, I believe the witness

will be [36] willing to say it was either February or

March of 1939.

The Court : Just ask him that. Was it February

or March of 1939?

The Witness: March, I would say.

Mr. Naylor : March of 1939. Thank you.

Mr. Clerk, may I see Plaintiffs' Exhibit 2 to the

deposition.

(Document handed to counsel.)

Q. (By Mr. Naylor) : Mr. Thomas, I would

like to show you Plaintiffs' Exhibit 2 for identifica-

tion, about which you were questioned on June 19,

1952. Do you recall seeing that sketch and being

asked questions about it? A. Yes.

The Court: What is that sketch?

Mr. Naylor: It is a sketch showing the pro-

gression of
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The Court: Did you take it from the deposition?

Mr. Naylor: Yes, your Honor. It was taken

from the deposition.

The Court: And is it marked?

Mr. Naylor: It was marked Plaintiffs' 2 for

identification on that deposition, your Honor.

May we have it marked as Plaintiffs' next in

order for identification here ?

The Court: Do you want to introduce it [37]

now?

Mr. Naylor: Yes.

The Court: Then you don't need to have it

marked for identification.

Mr. Naylor: All right, sir, we will offer it then,

if the Court please.

The Court: There being no objection, let it be

marked as Plaintiffs' Exhibit No. 5.

(The sketch referred to was marked Plain-

tiffs' Exhibit No. 5 and was received in evi-

dence.)

Q. (By Mr. Naylor) : Mr. Thomas, will you ex-

amine Plaintiffs' Exhibit 5, and state if you recall

whether that correctly depicts the cross-sectional

characteristics of the machines that you have manu-

factured?

A. This one here (indicating) ?

Q. Yes. A. All three of them?

Q. Yes. A. Yes, it is.

Q. It is correct, is it? A. Yes.

Mr. Naylor: If the Court please, I have a photo-
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static enlargement of that same exhibit, with some

color applied for purposes of clarity, and it may
be useful to the Court in following the testimony

as we examine Mr. [38] Thomasian.

The Court: Have you shown it to counsel?

Mr. Naylor: Yes, I have.

The Court: It may be marked Plaintiffs' Ex-

hibit No. 6.

Mr. Young: Just one question: Are these not

the same, 5 and 6, except for the color?

Mr. Naylor: That is correct—and the size.

The Court: Suppose we mark it 5-A.

Mr. Naylor : That is agreeable, your Honor.

(The photostatic enlargement was marked

Plaintiffs' Exhibit No. 5-A, and was received in

evidence.)

The Court: It is used for illustrative purposes

only?

Mr. Naylor : That is precisely it, your Honor.

Does your Honor wish to see it?

The Court: I thought you wanted the Court to

have it.

Mr. Naylor: Yes. I was going to try to display

it; but it will be just as well for the Court to have

it.

Q. Mr. Thomasian, turning your attention to

Plaintiffs' 5, which is the sketch before you, will

you please examine the structure which is marked

"A" in that particular exhibit, and tell the Court

what it shows.
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A. It shows a vm^ with three ribs and three

pipes.

Q. To identify that a little further, are the

three circles within the ring used to illustrate the

pipes in position within the ring*? [39]

A. Yes.

Q. Is that correct ? A. Yes.

Q. Now, did you ever manufacture a structure,

an earth roller unit, which was made in accordance

with what we see in sketch "A" of Plaintiffs' 5?

A. Yes.

Q. When?
A. Somewhere in '47, I guess, '48.

Q. '47 or '48?

A. I think in that neighborhood.

Q. Will you tell the Court just how that device

was constructed, and how it operated?

A. Well, we had three central pipes, and the in-

side diameter of the ring had three ribs, and our

outer rings had two holes in the triangle, on each

triangle. Where you brought the pipes closer to-

gether, it gave you a loose ring roller; and when you

brought it out it gave you a solid roller.

The Court: Where are the ribs?

The Witness: Here (indicating).

The Court: Let the record show that the wit-

ness pointed out the ribs as they appear in diagram

Mr. Naylor : Yes, your Honor.

The Court: Of what did those ribs consist?
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The Witness: To hold the rings from [40]

slipping.

The Court: What were they made of?

The Witness: Cast iron. There is a east iron

ring- sitting out there (indicating).

Q. (By Mr. Naylor) : We have such a ring

here, haven't we? You have seen it in court?

The Witness : Yes.

(The object referred to was secured.)

Q. Is this the ring you have reference to, Mr.

Thomas ? A. Yes.

The Court: Hold it up so I can see it.

(Counsel exhibits ring to the Court.)

Q. (By Mr. Naylor) : No question about that,

is there? A. No.

Mr. Naylor: We would like to offer that ring

as Plaintiffs' next, your Honor.

The Court : It may be received as Plaintiffs' Ex-

hibit No. 6.

(The ring referred to was marked Plaintiffs'

Exhibit No. 6 and was received in evidence.)

Q. (By Mr. Naylor) : Did you file an applica-

tion for Letters Patent on that first structure?

A. Yes. [41]

Q. And you were granted Letters Patent, were

you not? A. Yes.

The Court : May we identify that Plaintiffs' Ex-
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liibit No. 6 as a cast iron representation of "A"
without the pipes?

Mr. Naylor: Yes, your Honor. That is very

good.

The Court: Is that correct?

The Witness: Yes, your Honor.

Mr. Naylor : We would like to offer at this time,

as Plaintiffs' next, a copy of United States Lettei's

Patent 2,537,802 which issued January 9, 1951, to

the defendant herein, Yepi)ie Thomas, on a toothed

roller assembly, as the result of an application filed

by him on August 15, 1947.

The Court: It may be received and marked

Plaintiffs' Exhibit No. 7.

(The patent referred to was marked Plain-

tiffs' Exhibit No. 7 and was received in evi-

dence.)

The Court: May I have it?

(The Court examines the document.)

The Court : I believe you said there were two

pipes in there, or

Mr. Naylor: Three; the witness said three.

The Court: Read what he said.

(The record was read as follows:)

"Well, we had three central pipes, and the [42]

inside diameter of the ring had three ribs, and our

oute^- rings had two holes in the triangle, on each

triangle
"
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Mr. Naylor: I think I can help your Honor. I

used the word '

' toothed,
'

' reading from the title.

The Court: Oh, toothed?

Mr. Naylor: Yes. I imagine my sibilant didn't

get off the way it should have.

Q. Will you tell the Court, Mr. Thomas, the

mode of operation of the device that you manu-

factured in accordance with sketch "A" of Plain-

tiffs' Exhibit 5, that is, the device using rings such

as Plaintiffs' 6'^

A. Explain to him how I built the unit?

Q. Yes, and how it operated.

A. Well, the purpose of the locked position is,

when we would go over a clod, the rings would

force, to pulverize the ground, instead of dragging.

By using no rib in there, if we went over a big

hard clod, it would drag, and the first thing you

know the roller would ball. But being three ribs in

the inside diameter of the ring, the three pipes

would lock the ring; whereas if you go over a clod it

would either pulverize, or that would be the end of

it.

Q. In that sense, it is correct, is it not, that when

the rings were locked on the pipe, the assembly was

functioning as would a solid roller with teeth on

it? [43] A. Yes.

Q. That is correct, is it not? A. Yes.

Q. There is no dispute about that?

A. No.

Q. Now, to what uses would the assembly be

put when the rings were locked on the pipes, as
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you have just described? A. Pulverizing.

Q. Pulverizing what? A. Ground.

Q. Ground? A. Yes.

Q. And any other uses?

A. Yes, going over bed work to pulverize.

Q. You mean seed bed work %

A. Yes; and also for cover crop.

Q. Cover crop?

A. Yes, where there would be ridges.

Q. Such as a plaster crop?

A. Cotton, sugar beets, lettuce, various different

types.

Q. Now, to wliat uses was this apparatus put

wlu'ii the rings, such as Plaintiffs' 6, were unlocked

in relation to the three pipes? [44]

A. They were used for many uses, locked or un-

locked. When it was locked, we used it with the

blade ahead of the roller, to level the ground, pack

the ground for a good seed bed, to save the moisture

})efore planting, and in many cases we would bring

the pi])es, the three central pipes into a released

position closer together, which w^ould give you a

little different pulverizing effect; but we ran it both

ways, in a locked position and in a released position.

Q. When you released the rings from their

locked position in this apparatus you have just been

describing to us, was the operation of the device

smooth or irregular?

A. It all depends where we ran it.

Q. Well, was it irregular, or smooth, or both?

A. Yes.
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Q. Would you say both? A. Many times.

Q. Directing your attention again to Plaintiffs'

6, is it a fact or not that the squared ribs would

strike the pipes when the device was unlocked f

A. Yes, it would.

Q. They would; and what would they do, bounce

from square to square?

A. Well, we couldn't see inside. All we do know,

it was pretty nice, the farmers went for it.

Q. Do you still manufacture that [45] appara-

tus?

A. If a farmer needs one or wants one, on re-

quest we do.

Q. On request you do? A. Yes.

Q. I take it from that that it is not the major

X^roduct of your business ; is that correct ?

A. No.

Q. How many would you say you had manu-

factured in the last calendar month, according to

the description you have just given us?

Mr. Young: Objection, please. Of what type has

he manufactured?

Mr. Naylor: I am speaking of this type (in-

dicating), the type he has been describing.

The Witness: I hardly think any. Because we

streamlined it to better advantage, that particular

roller, which would give the farmer less work.

Q. (By Mr. Naylor) : How many would you

say you manufactured in the year preceding the last

calendar month, and I am still directing my ques-

tion to the type of device which is illustrated in

your patent, Plantiffs' 7, is it not, Mr. Clerk?
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A. Previous years?

The Court: Now, are you referring to 6 or 7? 6

is the ring.

Mr. Naylor: 6, I think, is the ring; and I think

7 is [46] the patent that covers that.

The Witness: A couple of hundred, I suppose.

Q. (By Mr. Naylor): In the 12-month period

preceding the last calendar year

The Court: Suppose you give a date.

Q. (By Mr. Naylor) : This is December, 1953:

How many would you say you had manufactured

and sold in the year 1953, commencing January 1?

A. None.

Q. How many w^ould you say you manufactured

and sold in the calendar year January 1, 1952, to

December 31, 1952?

A. Maybe five—a couple—about five units in '52.

Mr. Naylor: If the Court please, I have here

two enlargements of the patent drawings forming a

part of the defendant's patent. Plaintiffs' 7, for

purposes of clarity, and to which, on sheet 2, cer-

tain color has been added for purposes of clarity.

May we have those marked 7-A and 7-B, to go along

with the patent?

The Court: Which one is 7-A?

Mr. Naylor: Sheet 1, I would say, 7-A.

The Court: It may be so marked, 7-A, and the

other ma}- be marked 7-B.

(The two enlargements referred to [47] were

marked Plaintiffs' Exhibits Nos. 7-A and 7-B,

and were received in evidence.)
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The Court: Will you designate what 7-A is,

please"?

Mr. Naylor: 7-A is sheet 1, the first of the two

sheets of the drawing of a part of defendant's pat-

ent 2,537,802, which is before the Court as Plain-

tiffs' Exhibit 7.

The Court: 7-B is what?

Mr. Naylor : 7-B will be sheet 2 of the two sheets

of drawings of defendant's patent 2,537,802, of

which a printed copy is before the Court as Plain-

tiffs' Exhibit 7.

May I draw your attention to the fact that the

sheet number is rather obscure, but it will be found

in the upper right-hand corner directly under the

patent number. It says "two sheets, sheet 1" and

"sheet 2."

The Court: I see "two sheets, sheet 1," and that

is marked as 7-A.

Mr. Naylor : That is right, sir.

The Court: And "sheet 2," marked as 7-B.

Mr. Naylor: Yes, your Honor.

The Court: It is just about 12 o'clock. The Court

will now take a recess until 2 o'clock.

(Whereupon, at 12 o'clock noon, a recess was

taken until 2:00 o'clock p.m., of the same [48]

day.)
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Tuesday, December 15, 1953. 2:00 P.M.

The Court: You may proceed.

Mr. Naylor: Thank you, your Honor.

YEPPIE THOMAS
the witness under examination at the time of the

recess, resumed the stand and testified further as

follows

:

Cross-Examination Under Rule 43 (b)

(Continued)

By Mr. Naylor:

Q. Mr. Thomas, before noon we were directing

your attention to Plaintiffs' 5, which was the sketch

containing the figures A, B, and C.

During the period of the manufacture of the

device which is illustrated in figure B of that ex-

hibit, did you get out any advertising material of

any kind ? A. Yes.

Q. I would like to ask you if this brochure,

which I am handing you, is a sample of your ad-

vertising put out in that period? A. Yes.

Q. You recognize it as a piece of that material ?

A. I do.

Mr. Naylor: May we offer that, your Honor, as

Plaintiffs' next?

The Court: Tt may be received in evidence [49]

as Plaintiffs' Exhibit 8, I think it is.

The Clerk : 8 is the next number.

(The advertising matter referred to was

marked Plaintiffs' Exhibit No. 8 and was re-

ceived in evidence.)
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Q. (By Mr. Nay] or) : Now, Mr. Thomas, direct-

ing your attention to sketch B in Plaintiffs' 5, when
did you make a piece of apparatus that corre-

sponded to this sketch?

A. The year or the month?

Q. The year.

A. I think it was between '49 and '50.

Q. Between '49 and '50?

A. I am pretty sure.

Q. Do you think it was a two-year period that

you made such an apparatus ? A. It could be.

Q. You say it could be. Do you have any positive

knowledge ? A. No.

Q. Did you get

The Court : May I have that last exhibit ?

Mr. Naylor: Excuse me, your Honor (handing

document to the Court).

Q. Did you put out any literature in '49 and '50

concerning the second type of device which you

manufactured, [50] which corresponds to figure B
on Plaintiffs' 5?

The Court: Oh, Mr. Naylor, pardon me.

Mr. Naylor: Yes, your Honor?

The Court: Before you pass this "A," will you

explain to me just what makes this lock occur in

this, Mr. Thomas?

The Witness: You see, there are three pipes

there, one, two, three (indicating), in a triangular

position going lengthwise of the roller. There is two

holes on each pipe, you notice, one when in a solid

position, the outer hole brings the pipe against the
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inside diameter of the ring, which gives you a solid

roller.

The Court : What is it causes that ?

The Witness: You take this bolt out (indicat-

ing), and let the pipe drop to the second hole and

clean around on the third, and gives you all three

pipes in a loose position, gives a loose-ring roller.

Q. (By Mr. Naylor) : A loose-ring roller?

A. Yes.

Q. Following through on that explanation, was

it possible, with that particular device, to move

those pipes inwardly toward each other until they

were in contact?

A. We released the three pipes into a released

position, which brought them closer together.

Q. AVould they contact, in their innermost posi-

tion of [51] adjustment?

A. T didn't pay that close attention.

Q. Do you have any personal knowledge now of

how far apart they would be when adjusted into

their innermost position?

A. To the best of my knowledge, close together.

Q. Just "close together." And following through

further on that ex])lanation, the lings would then

be mounted upon a triangular-shaped area, would

they not? A. Not exactly.

Q, Well, wouldn't one pipe be the apex of the

triangle, and wouldn't the other two pipes form the

base of that triangle?

A. Tf they were on the solid ))osition, yes. It de-

pends on which way the rings were hanging on the



vs. Y. Thomasian, etc. 79

(Testimony of Yeppie Thomas.)

locked pipe. If you had the two pipes on the bottom,

then, yes.

The Court: Is that material? I am afraid you

got off on something, because of my question.

Mr. Naylor: That is all right, your Honor. I

think I got what I wanted.

Q. Coming down to sketch B on Plaintiffs' 5

again, I was about to ask whether or not, during

the period 1949 and 1950, that you manufactured

that particular device, did you get out any advertis-

ing matter of any kind*? A. Yes, I did.

Q. And what was the nature of it? Was it a

brochure [52] such as the last exhibit?

A. Yes, exactly the same.

Q. Do you have with you here in court a sample

of that advertising matter? A. Mine?

Q. Yes. A. Yes.

Mr. Naylor: May the witness leave the stand to

procure that particular document, your Honor?

The Court: He may.

(The witness secures document.)

Q. (By Mr. Naylor) : You have handed me an

advertising piece with green margins. Is that the

next piece A. Yes.

Q. in the order of preparation, of advertis-

ing matter of your device? A. Yes.

Mr. Naylor: May that go in, as Plaintiffs' next,

your Honor?

The Court: It ma}^ be received as Plaintiffs'

Exhibit 9.
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(The advertising' matter referred to was

marked Plaintiffs' Exhibit No. 9 and was re-

ceived in evidence.) [53]

Q. (By Mr. Naylor) : Briefly, Mr. Thomas,

what was the difference between the apparatus ad-

vertised in Plaintiffs' 9 and in the preceding piece

of advertising- matter ? A. No, 9, did you say ?

Q. The last exhibit that you handed me.

A. Tliat paper, the advertising

?

Q. Yes.

A. What was the difference between that and

the one previous?

The Court : That would be the same as the differ-

ence between "B" and ''A"; is that what you

mean ?

Mr. Naylor: That is correct.

The Witness : One has four pipes, and the other

has three.

Q. (By Mr. Naylor) : And what difference did

the addition of the fourth pipe give to the machine ?

A. It gave you a little more support.

Q. Is that the only difference?

The Court: What is the answ^er, Mrs. Buck?

The Witness: It gave you a little more support.

Q. (By Mr. Naylor) : Is that the only differ-

ence? A. Yes.

Q. When you added the fourth pipe, was it [r)4]

necessary for you to disturb the internal character-

istics of the ring? A. Yes.

Q. What did you have to do with it?
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A. Remove the ribs.

Q. And by ''remove the ribs," I assume you are

speaking of the three ribs which appear in the ring

which is here in court as Plaintiffs' 6; is that cor-

rect? A. Yes.

Q. They are the inside ribs? A. Yes.

Q. Were there any other changes made as be-

tween "A" and ''B" on Plaintifes' 5?

A. As far as the rings are concerned f

Q. Yes A. No.

Q. or any part of it. As far as any part of

the machine was concerned.

A. We added on as we went more.

Q. Added on more what, Mr. Thomas?

A. Pipes. We disposed of the four, and added a

single pipe.

The Court: I don't believe you have answered

counsel's question. If you think it is necessary for

him to answer it

Mr. Naylor: I think I can clear it up, your

Honor. I would just like to ask him. [55]

Q. The difference, as I understand it, between

A and B on Plaintiffs' 5 consisted primarily, as you

put it, the addition of one pipe to make four, and

the removal of the internal ribs from the ring, such

as here marked Plaintiffs ' 6 ; is that correct ?

A. Yes.

Q. Were there any other changes made between

A and B?
A. No, not as far as A and B are concerned.

Q. Mr. Thomas, I would like to show you at this
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time a olippin^' fi'om a ii('ws])a])er, which ])ui'ports

to be the Fresno Bee of Sunday, ]\Iay 2, 1948, and

will ask if you are familiar with that?

A. Yes.

Q. Will you tell the Court what that is in the

way of publicity? What is it publicizinaj?

A. The fact that we could make a flexible roller

of a solid roller by the twisting of a screw.

Q. And to which of your devices was that pub-

licity directed, A or B of Plaintiffs' 5?

A. I think it was A. Yes, in fact, I am sure, be-

cause it has no square plate at the outside of the

bolt, which, when we made the change to a square

plate, it had four pipes.

Q. I see.

Mr. Naylor: May that be received as Plaintiffs'

next, your Honor? [56]

The Court: It may be received in evidence and

marked as Plaintiffs' Exhibit 10.

(The newspaper clipping referred to was

marked Plaintiffs' Exhibit No. 10 and was re-

ceived in evidence.)

Q. (By Mr. Naylor): Now, Mr. Thomas, when

did you make the change to the structure which is

indicated by sketch C on Plaintiffs' 5?

A. A\Tiat year?

Q. Yes, sir. A. It was after '50.

Q. You say after '50? A. Yes.

Q. Are ne to understand it was 1951?
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A. 1950. Maybe it was 1950, in the middle of the

year.

Q. In the middle of the year ?

A. I think it was about that time, to be fair.

Q. Is that the best date you can fix by reference ?

A. Yes.

Q. Will you tell the Court, please, the differ-

ences, the essential differences, between the device

which is indicated by sketch C on Plaintiffs' 5, and

the device as indicated by sketches A and B on

Plaintiffs' 5?

A. The difference in the working, or

Q. In the construction. [57]

A. construction ? The A has three pipes and

triangular opening with three ribs in the inner

diameter of the ring; and B has four pipes with

no triangular opening, with the ribs out; and num-

ber C has one pipe, with no ribs.

Q. And is that the way in which you are making

your device as of this date? A. Yes.

Q. And has that been true continuously since,

as you say, the middle of 1950? A. Yes.

Q. Now, are there any other differences between

the device you are now making, illustrated by sketch

C on Plaintiffs' 5, and the other devices, A and B
on that same exhibit, other than the single pipe?

A. Yes. We apply rubber on the pipe, quarter

of an inch wall thickness to give it a cushion for

the rings to ride on so they won't break.

Q. You coated the draft tube with rubber?

A. Yes.
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Q. And wlien was that dono?

A. Somewhere in '51 or '52. '52, I think.

Q. '52 ? A. '52, it would be, yes.

Q. Can you give us a month on that change?

A. No, I can't. [58]

Q. You can't? A. No.

Mr. Young: I would be glad to dig up that in-

formation for counsel and supply him with that,

Mr. Naylor: We would be happy to have it.

Thank you.

Q. Have you got out any publicity on the cur-

rent device you are manufacturing and selling?

A. Yes. I have some on this one, John. Yes,

there is one there, the brochure type.

(Document handed to counsel for plaintiffs.)

Q. T will hand you the one which Mr. Young

produced from among your papei's, and will ask

you if that is typical of the publicity you have

caused to be prepared and distributed concerning

your current type model ? A. Yes.

Q. Mr. Young directed my attention to the fact

one panel of that advertising is double thickness.

Is there a reason for that?

A. Yes, there is. When the American Printing

Company in San Francisco made this brochure, in-

stead of putting the pipe, the central pipe as you

see it, in the front of the brochure with my picture,

they went and put a 90-degree on the ])ipe instead

of lengthwise. Then they made a change and uave

us a brochure with the picture the way it should

have been. [59]
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If you care, I will pull tins out and let you see it.

Q. I presume you liave some others, haven't

you?

A. Not here, but at the shop. I can present it

any time.

Q. Will you dig some up for us later in the

case? A. Yes, I will.

Q. Is that the current advertising literature?

A. Yes, it is.

Mr. Naylor: May that be received as Plaintiffs'

next in order, your Honor?

The Court: It may be received as Plaintiffs'

Exhibit 11.

(The advertising matter referred to was

marked Plaintiffs' Exhibit No. 11 and was re-

ceived in evidence.)

Mr. Naylor: There is one further question I

want to ask on that exhibit.

Q. Mr. Thomas, I direct your attention to the

panel of Plaintiffs' Exhibit 11, which bears the

reading matter on it: "Save Labor Costs * * * Con-

serve Moisture * * * Speed Your Operation," do

you see that particular panel? A. Yes.

Q. Is there any printed matter above the lan-

guage that I read, directly above it? A. Yes.

Q. How does it read? [60]

A. "The combination"—is that the one you

mean?

Q. Yes.

A. "The combination that cultivates, levels and

breaks in one operation. The only one of its kind
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in America * * * the only one that ^ives you a roller

and midget land plane for the price of one."

Q. For the price of one, or with?

A. For the price of one.

Q. What is meant by the expression there on

Plaintiffs' Exhibit 11, ''the only one of its kind in

America"?

A. The combination, flexible or solid roller, with

the twisting of a screw.

Q. You didn't refer

The Court: Wait a minute. Read that answer.

(The answer I'eferred to was read.)

Q. (By Mr. Naylor) : Th(> phrase, I take it,

then, did not have reference to tlie fact your Level

-

an-Break Soil Pulverizer is the only one of its kind

in America, is that correct?

Q. What is that ? Say it again.

Q. I will rephrase it for you. The phrase you

just read, ''the only one of its kind in America,"

was intended to refer to the details of construction

of your device; is that correct? A. Yes. [61]

Q. Not to devices of this kind as a class; is that

right ? A. Correct.

The Court: Are you through with this exhibit?

Mr. Naylor : Yes, I am, your Honor.

The Court: May I have it?

(Document handed to the Court.)

Q. (By Mr. Naylor): Mr. Thomas, I show you

now a picture, which was one of several prints
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marked Exhibit A on Plaintiffs' interrogatory No.

1 which was asked of you. You recall seeing that,

do you? A. Yes, I do.

Q. Does that picture correctly show^ your ap-

paratus? I am speaking now of the time of the in-

terrogatory, of course. A. Yes.

Q. As of September, 1951, the date of the inter-

rogatory, is that a correct portrayal of the device ?

A. Yes. I built it.

Q. I will show^ you an enlargement of Exhibit

A, which was one of several photographs annexed

to Plaintiffs' interrogatory No. 1 of September,

1951, and ask if you recognize the machine that is

shown there? A. Yes.

Q. I call your attention specifically to the fact

that [62] the draft tube is shown in red. Is that

the correct location of it? A. Yes.

Q. And there is only one draft tube in that pic-

ture; is that correct? A. Yes.

Q. And it extends throughout the length of the

apparatus ? A. Yes.

Q. And has the rings mounted on it?

A. Yes.

Mr. Naylor : May that be received in evidence as

Plaintiffs' next?

The Court: Now, was that an enlargement of

this picture (indicating) ?

Mr. Naylor: It is, your Honor. It is simply an

enlargement.

The Court: I don't see any red on this.
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Mr. Naylor: We applied red to indicate the loca-

tion of the tube, because it was indistinct there.

The Court: This one is enlarged, and the space

in the middle was marked red in the enlargement?

Mr. Naylor: This (indicating) was marked red

here, yes.

The Court: I see. You are going to offer that?

Mr. Naylor: Yes. In other words, this [63]

merely illustrates Exhibit A on the interrogatory

answers.

The Court : It may be received and marked as

Plaintiffs' Exhibit 12.

(The enlargement referred to was marked

Plaintiffs' Exhi])it No. 12 and was received in

evidence.)

Mr. Naylor: No further examination of Mr.

Thomas.

The Court: Do you have any questions at this

time, Mr. Young?

Mr. Young: I would like to recall Mr. Thomas

to the stand later, after

The Court: Oh, you better examine him now.

Mr. Young: All right. T have no questions as to

the cross-examination, no cross-examination as to

th<' questions just comph^ted. My questions of Mr.

Thomas will have to do with prior uses.

Do you prefer to hear that now ?

The Court: No, you may call him later.

You may step down.

(Witness excused.)
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Mr. Naylor: In the wiiidup of plaintiffs' open-

ing case, I would like at this time, your Honor, to

offer plaintiifs' interrogatories and the defendant's

answers thereto, as a part of plaintiffs' opening

case, with the exhibits annexed.

Any objection to that? [64]

The Court: You want to offer the interroga-

tories? Well, they may be received in evidence.

Mr. Naylor: They have certain photographs an-

nexed, of which this (indicating) is one.

Mr. Young: I have no objection.

The Court: All right. They may be received in

evidence. They won't be marked as exhibits.

Mr. Naylor: You do not wish them marked as

exhibits ?

The Court: Do you want them marked as ex-

hibits?

Mr. Naylor : Not particularly, your Honor. I will

abide by your Honor's wishes in that regard.

The Court : They may be received in evidence.

Mr. Naylor: May the photographs, which were

annexed to plaintiffs' interrogatories be given plain-

tiffs' exhibit next in order and marked as a series,

as one exhibit? I think those should be marked for

the purjoose of continuity on the record. Is your

Honor agreeable to that?

Mr. Young: Your Honor, the enlargement is of

one of the photographs, as I understand it.

Mr. Naylor: Yes.

Mr. Young: There are other photographs in the

same series.

Mr. Naylor: Yes.
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Mr. Youns;: Would it bo helpful to mark them

12-A, since they all relate to the same subject ? [65]

Mr. Naylor: That is agreeable.

The Court : Tt is agreeable to the Court. What is

your statement, "12-A'"?

Mr. Young: 12-A. There were several photo-

gra7)hs, as I understand it. They were annexed

The Court: Are they part of Plaintiffs' Ex-

hibit 12?

Mr. Naylor: They are part of Plaintiffs' inter-

rogatory No. 1, and were marked Exhibit A at that

position in the record.

The Court: I just wanted to get it straight. It

is all right to do that. But Plaintiffs' Exhibit 12 is

an exhibit by itself?

Mr. Young : An enlargement of one of the photo-

graphs.

The Court : Yes.

Mr. Young: Yes, sir.

The Court : And this is one of the photographs ?

Mr. Naylor: Yes, it is, your Honor.

The Court : Then they may be marked 12-A, -B,

-C and so forth.

Mr. Naylor: Thank you, your Honor.

The Court: How far would they go?

Mr. Naylor: I think there are five.

They are on the interrogatories, Mr. Clerk, de-

fendant's answers to plaintiffs' inteiTogatories.

Maybe they are in his Honor's pleading file. [QQ~\

The Clerk: These (indicating) are in the deposi-

tion.

Mr. Naylor: Yes, those are in the deposition.
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The Court: The Court will take a recess until

you straighten this out.

(Short recess taken.)

The Court: Mr. Eiland, did you mark the ex-

hibits ?

The Clerk: Yes, 12-A to F, your Honor.

(The photographs referred to were marked

Plaintiffs' Exhibits Nos. 12-A to 12-F, inclusive,

and were received in evidence.)

The Court: You may proceed. How many were

there"?

The Clerk : There were six, 12-A to 12-F, inclu-

sive.

The Court: Six, including 12?

The Clerk: No, six in addition. We had marked

12 before.

Mr. Naylor: One final word before closing the

plaintiffs' case. I think it would be necessary, in

order to get that one word in, to recall Mr. Thomas,

if I ir.av, for two questions concernin,^' one aspect

in the case.
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YEPPIE THOMAS
an adverse witness, recalled by the plaintiffs herein,

having been previously duly sworn, was examined

and testified further as follows:

Cross-Examination Under Rule 43(b)

(Continued)

By Mr. Naylor: [67]

Q. Mr. Thomas, do you have here in court a

sample of the current ring that is employed on

your device? A. Yes.

Q. Would you produce it, ])lease'?

(Witness produces three rings.)

Q. I show you one of the rings that you have

been good enough to hand me. Ts that a sample of

your current ring? A. Yes, one of them.

Q. That is a sample of one of them. And this

appears

The Court: Are the others different from that?

Q. (By Mr. Naylor) : What size is this one I

hold? A. 12/16.

Q. 12/16? A. Yes.

Q. And that 12/16 has reference to what dimen-

sion factor?

A. 16-inch ring outside diameter.

Q. That is the circumference of the teeth?

A. Yes.

Q. And what does the 12 have reference to ?

A. Inner diameter.

Q. And that is the current model ?

A. Yes. [68]
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Mr. Naylor: We will offer that as Plaintiffs'

next.

The Court: Let it be received into evidence and

marked as Plaintiffs' Exhibit 13.

(The ring referred to was marked Plaintiffs'

Exhibit No. 13 and was received in evidence.)

Q. (By Mr. Naylor) : I show you still another

ring. Is that a sample of one of your rings of cur-

rent production? A. Yes.

Q. And w^hat size is that?

A. 121/2 inner diameter—12 is what we call it

—

12/18.

Mr. Naylor: We offer that as Plaintiffs' next,

your Honor.

The Court: That may be received as Plaintiffs'

Exhibit 14.

(The ring referred to was marked Plaintiffs'

Exhibit No. 14 and was received in evidence.)

The Court: Is that being used now?

The Witness: Yes.

Q. (By Mr. Naylor) : I now show you the third

of the three rings you handed me, and will ask you

if that is a current production model used on your

machine? A. Yes. [69]

Q. And the size of that is what?

A. 16/22; 16 inner diameter.

Q. And 22 inches outside diameter?

A. Yes.

Mr. Naylor: We will offer that as Plaintiffs'

next, your Honor.
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The Court: Let that be received as Plaintiffs'

Exhibit No. 15.

(The ring referred to was marked Plaintiffs'

Exhibit No. 15, and was received in evidence.)

Q. (By Mr. Naylor) : I notice that these three

rings yon produced appear rather iTisty. From
whence did you procure them ?

A. We bouc^ht them several months back.

Q. Well, where did you get them when you

brought them in here?

A. From our business place.

Q. Your business place? A. Yes.

Q. Have they been stored outside?

A. Yes. We keep them outside.

Q. You keep them outside? A. Yes, sure.

Mr. Naylor : I think that is all.

The Court: You may stand aside. [70]

RICHARD L. GIBBS
called as a witness on behalf of the defendant herein,

having been first duly sworn, was examined and

testified as follows:

The Clerk: Just state your full name.

The Witness: Richard I^. Gibbs.

Direct Examination

By Mr. Young:

Q. Will you please state your full name?

A. Richard L. Gibbs.
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Q. And what is your age? A. 47.

Q. Where do you live?

A. 225 South Barton.

The Court: South where?

The Witness: Barton, B-a-r-t-o-n.

Q. (By Mr. Young) : Is that in Fresno?

A. Yes, sir.

Q. What is your present occupation?

A. Dispatcher, timekeeper.

Q. The name of your employer?

A. Victory Tool and Die Company.

Q. Mr. Gibbs, will you please speak a little

louder and slower? [72] A. Yes.

Q. What is the nature of your duties now?

A. Well, I take the jobs in at the shop, write

them up on the shop order, and see they are routed

through the shop, and get out on time.

Q. What is the nature of the work at the shop?

A. They overhaul cotton pickers, mechanical cot-

ton pickers.

Q. How long have you been with your present

employer? A. About four months.

Q. Before that time, whom did you work for?

A. Fresno Auto Parts Company.

Q. And before that ? A. Army Air Forces.

Q. When did you start working for Army Air

Forces? A. June, 1942.

O. Whom did you work for before you started

to work for the Army Air Forces?

A. Pioneer Mercantile Company.

Q. Do you remember the address?
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A. 1461 Broadway.

Q. In Fresno? A. Yes, sir.

Q. How long were you with that concern?

A. W(41 [73]

Q. Do you know?

A. Yes. I started w^ith Lindley & Harrison that

year over on 1260 Van Ness. Then we moved to 1461

Broadway, and Pioneer Mercantile bought the or-

ganization; so I was with them, counting Lindley-

Harrison and Pioneer, from 1937 to '42?

Q. Was the Schmeiser Company in Fresno any-

where near the place of business of Pioneer Mer-

cantile Company?

A. Yes, they were across the alley.

Q. Were they directly across the alley?

A. Yes.

Q. Did you have anything to do with the

Schmeiser Company officially?

A. Not officially. We did some work for them.

Q. What sort of work?

A. We pressed—we had a big hydraulic press,

and we pressed out some spindle bolts, I guess you

would call them hub bolts, in the front hubs.

Q. Front hubs of what?

A. The ones we pressed were model A Ford.

Q. And do you know why you pressed the bolts

from th(» hubs of model A Fords for the Schmeiser

Company ?

A. Yes. He was using the drums and the hubs

in the unit he was making, by turning the brake

dvum around. He had to press them apart, press
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the bolts out so he could [74] turn them around,

then put them back together.

Q. Did you see the unit that was being made?
A. Oh, yes.

Q. Let's fix the time you saw this unit. When
was it you came with Pioneer Mercantile when they

w^ere directly across the alley from where Schmeiser

Company was located?

A. Some time in 1939.

Q. How can you fix that date?

A. That is when we moved from 1260 Van Ness

to 1461 Broadway.

Q. I see.

A. (Continuing) : So it was in '39, I would say

March, April, May, somewhere in there.

Q. '39 ; and you stayed at that address until you

left for the Army Air Forces ? A. Yes, sir.

Q. Were you continuously employed there dur-

ing that interval from sometime in 1939 until you

left for the Air Force job in 1942?

A. Yes, sir, right there.

Q. Were you acquainted with Mr. Schmeiser?

A. Yes, sir.

Q. Did you go to the Schmeiser plant at any

time, across the alley? A. Yes, sir. [75]

Q. For what reason ?

A. Well, they did a job for us one time; they

had a punch press over there, and they punched out

some steel slats or iron slats we had to put over

some windows.

Q. The Schmeiser people did some work for
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your conoorn ; am I right ? A. Yes, sir.

Q. Wliy did they do that?

A. Well, T would have had to drill the holes in

these slats, and he said he could punch them out and

save a lot of time; and for that operation wo loaned

him the use of our press, kind of traded

Q. You mentioned that these model hubs wove

used

The Court: Pardon me. AVhere was the press?

The Witness: Right across the alley, in the

Pioneer Mercantile shop.

The Court: He came over to your i)ress and

punched them out?

The Witness: Yes.

Q. (By Mr. Young) : Was this done in any

quantity? A. Yes.

Q. How many do you suppose were pressed out

during the time you were with Pioneer Mercantile?

A. Oh. that would be pretty hard to say. [76]

Q. Over a hundred? A. Oh, yes; yes, sir.

The Court: Did Mr. Schmeiser do all the

pressing ?

The Witness : No, sir, he had a man working for

him. He helped him. The two of them run the press.

The Court: Was it done under his direction?

The Witness: I believe so.

The Court: Do you know?

The Witness: No, I don't know. The two of

them were there. T don't know wlu^tlier—they were

both working the press.
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Q. (By Mr. Young) : So far as you know, was

Mr. Schmeiser the head man in the Schmeiser or-

ganization ?

A. I believe so, as far as I know.

Q. Do you know any man who was an employee

of Schmeiser? A. Yes, sir.

Q. Do you know Yeppie Thomas, the defendant

herein ? A. Yes, sir.

Q. Was Yeppie Thomas an employee, at the

time you were familiar with the Schmeiser concern ?

A. He was working there.

Q. Did you become acquainted with him at that

time? A. Yes, sir. [77]

Q. Can you tell us anything about how you be-

came acquainted with him?

A. Well, I would go over there once in a while.

The activity over there was in their building and

then right out in their door. Their back door and

our back door faced each other.

The Court: How far apart were they?

The Witness : Just across the alley ; I would say

20 feet, 25 feet.

The Court : How much ?

The Witness: Twenty-five or 30 feet, something

like that.

Q. (By Mr. Young): Just across the alley?

A, Yes. Both buildings set right on the alley

line, property line.

Q. Did any of the Schmeiser work get per-

formed in the alley, if you know?

A. Yes, I seen them out in the alley.
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Q. Wliat sort of work did you see thom do in the

alloy ?

A. I believe some of the welding was actually

made a foot in the alloy, and some of the painting

was done in the alley.

Q. Did you witness any assembly work on the

Schmeiser plant or in the alley? [78] A. Yes.

Q. Can you describe the machine you saw as-

sembled?

Mr. Naylor: Can you fix the time on it, Mr.

Young, or the year?

Mr. Young: The only time I can fix, I believe,

is during the time Mr. Gibbs w^orked with the

Pioneer Mercantile Company.

Mr. Naylor: In other words, we are covering a

span from '39 to '42, are we not?

Mr. Young : That was the intent of my question.

The Court: Proceed.

Mr. Young: Will you read my question, please?

(The pending question w^as read.)

The Witness: Yes, sir. It was some cast iron

rings with teeth on it, on a piece of pipe. I remem-

ber that. And I believe angle iron, or channel iron,

framework. I believe it was channel iron.

Mr. Young: May T see the small exhibit, please?

Q. I show you a model of a machine, which is

identified as Defendant's Exhibit A, and ask you

if the machine had a large number of toothed rollers

such as this model has? A. Yes, sir.

Q. Were these toothed rollers or rings mounted
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on a central pipe? A. Yes, sir. [79]

Q. Did you see the rings separate from the

pipe? A. Yes, sir.

Q. Where were the rings when you saw them?

A. I saw them deliver them in a big truck, and

unload them in the back end of Mr. Schmeiser's

place of business.

Q. Did you see the pipe separately?

A. Yes, sir.

Q. Did you watch the assembly operation of

placing the rings on the pipe? A. Yes, sir.

Q. Do you recall whether the rings fit over

easily, or whether they had to drive them on?

A. They didn't drive them on. They were loose.

Q. Could you describe the operation of assem-

bling the lings on the pipe?

A. Well, it was just a matter of shoving them

on one end.

Q. From one end of the pipe ? A. Yes, sir.

Q. Did you ever see the rings painted?

A. I don't remember whether they painted the

rings. I saw them spray the whole unit right out

in the alley, against the side of their building. I

imagine they didn't paint the rings at all.

Q. Do you remember that Schmeiser had spray

painting [80] equipment?

A. Yes, I remember when he bought it.

Q. For what reason do you remember that?

A. We were selling a spraying machine, and I

talked with him. He was painting with a brush. He
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thought it was a good idea, but ho didu't buy from

me. He bought it somewhere else.

Q. You remember it because he didn't buy

yours; am I correct? A. Yes, sir.

Q. Mr. Gibbs, you testified you watched the as-

sembly operation. Did you ever see the completed

units hauled away from the plant?

A. Yes, sir.

Q. I hand you a small photograph, and ask you

if you have ever seen the device shown in that

photogra])h? A. It looks like it.

Q. What is the device?

A. It is a earner that Mr. Schmeiser built. He
built one like it, if that isn't it. I don't know if this

is the exact one, but he built one just like it, for

carrying the units he was making.

Q. \V\]] you describe what the photograph

shows ?

A. I would say it was somewhat of a trailer, a

framework on a trailer. The wheels protrude way

down on it. [81]

Q. How was the tool to be carried, suj)ported

on the trailer?

A. The tool was hung underneath the frame-

work of this trailer.

Q. I call your attention to four ])rojections

which appear to extend upward from the top sur-

face, and ask you if you recall what those are ?

A. T remember those springs.

Q. They are springs?

A. Yes, sir, they are big coil springs. It took
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the shock—the load was hung on through chains,

and it took the shock.

Q. Did you ever see tools loaded on to a device

such at that? A. Yes, sir.

Q. Did you ever see the trailer being hauled

away? A. Yes, sir.

Q. Do you happen to recall the type of automo-

bile or other device w^hich was used to pull that

trailer? A. It was a Nash, a Nash Lafayette.

Q. Who owned the Nash, if you know?

A. I believe it was Mr. Schmeiser. He was driv-

ing it.

Q. You have testified that you knew Yeppie

Thomas from the fact that your company was in

proximity to the Schmeiser Company. [82]

If you remember, what sort of work did Yeppie

Thomas do for Mr. Schmeiser?

A. He was a welder. I've seen him use the drill

press to drill holes, and assembled.

Q. Did you ever see him weld?

A. Yes, sir.

Q. You saw him use a drill press?

A. Yes.

Q. Did you ever see him paint?

A. I don't recall right now.

Q. You mentioned that Mr. Schmeiser pushed

bolts or studs out of model A Ford assemblies, and

later used part of that in the tool which you have

described.

Would you, if you remember, state how these

units were used by Mr. Schmeiser?
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A. By taking off the brake drum and turninsj

it around, putting the bolts back through from the

opposite side, then just welding the heads and slid-

ing this whole drum into a big piece of pipe it would

just fit into, then he could bolt the hub back into

place again and use the bearing—or the spindle for

a bearing on the end of the pipe.

Q. Ts it a fair statement to say that he used the

model A Fords to form bearing assemblies for con-

necting the pipe to the frame?

A. To the framework, yes, sir. [83]

Q. And he was able to do that because the size

of the pipe happened to be the right size to accept

the pipe that came the model A Ford?

A. The model A brake drum, yes, sir.

Q. Would it be a fair statement to say that was

a cheap sort of bearing?

A. Yes. At the time he was buying used ones,

and used the entire front axle assembly out of the

model A Ford.

Q. Did you ever see any of the front axle as-

semblies stacked on the Schmeiser ground?

A. No. When he would bring them in, he would

strip them down and bring them right over to the

press.

Q. How did he bring them in?

A. I believe he had a truck, rented a truck, or

wherever he bought them they delivered them. The

ones that had the axle, they were still on the axle,

anyhow.

Q. Are you familiar with tli(> model A Ford
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bearing at this date? A. Yes.

Q. In your work at the Pioneer Mercantile, were

you familiar with the parts of many automobiles'?

A. Yes, sir.

Q
A
Q
A
Q

that

A
Q
A

Q

Why was that so ?

That was their business.

What was their business? [84]

Automobile parts.

So, of your own knowledge, you would know
the part was a model A Ford part

Yes, sir.

that he was installing?

Yes, sir.

After you returned from the Army Air Force

job, until the time of the depositions in this case in

June of 1952, did you see one of these pulverizer

devices anywhere, so far as you remember?

A. No, sir.

Q. Then there is no doubt at all in your mind

that you saw these rings on the pipe at the Schmei-

ser plant before you left to take the Army Air

Force job in 1942; is that right? A. Yes, sir.

Q. And what month was that in 1942?

A. June.

Q. Do you recall the extent of looseness of the

rings on the pipe?

A. Oh, I imagine two inches.

Q. By "two inches," you mean that the inside

diameter of the rings was two inches greater than

the outside diameter of the pipe over which they

were mounted? A. Yes, sir. [85]
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Mr. YouTio-: That is all.

T bep: ])ardon, I no^ieetod to offer this in eviden<!o

as Defendant's Exhibit 1, or 1-C. I believe we have

two exhibits already.

The Clerk : A small model, and a ring.

Mr. Young: That is, A and B for identification.

The Court: There are two defendant's exhibits,

I believe, marked for identification, A and B. Is

that all, Mr. Eiland?

The Clerk : Yes, A and B for identification.

The Court: This is Defendant's Exhibit C. Let

it be received in evidence.

(The photograph referred to was marked

Defendant's Exhibit C and was received in evi-

dence.)

The Court : May I see it, please ?

(Exhibit handed to the Court.)

Cross-Examination

By Mr. Naylor:

Q. Mr. Gibbs, are you the same gentleman of

that name who gave a deposition in this matter on

June 19, 1952 ? A. Yes, sir.

Q. Have you talked with Mr. Thomas since giv-

ing this deposition on Jime 19, 1952?

A. The day before, or the same day that I was

subpoenaed, that I had the papers for [86] sub-

poena.

Q. Yon mean for your appearance here?

A. Yes, sir.
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Q. Did you talk with him at any other times

between that date and June 19, 1952?

A. Not about this. I saw him once before that

at a body shop. He was going to have his car

painted.

Q. Have you talked with anybody else other than

Mr. Thomas about the subject matter of this case,

since June 19, 1952 ? A. No, sir.

Q. Have you talked with Mr. Young about the

case? A. No, sir.

Q. Did you talk with Mr. Thomas or Mr. Young
prior to your appearance on the witness chair at

this hour? A. Oh, yes.

Q. When did you first talk with them?

A. I imagine about a quarter of 10 this morning.

Q. A quarter of 10 this morning? A. Yes.

Q. What was Mr. Schmeiser making across the

alley from the Pioneer Mercantile establishment,

when you first became conscious of the fact that

Mr. Schmeiser had a place there?

A. I don't remember what he called it, but it

was a unit, he said, they towed behind a tractor, that

had some [87] cast iron rings on it with teeth on it.

Q. Was he making anything else?

A. I didn't see anything else.

Q. You did not see anything else?

A. No, sir.

Q. I understand that you went to his place of

business from time to time? A. Yes, sir.

Q. How frequently would you say you had been

in his ])lace of business in the year 1939?
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A, Actually inside his building]:'?

Q. Yes, sir.

A. Two or three times, probably.

Q. In the course of the year?

A. Yes, sir; actually inside his building.

Q. How many times would you say you were

inside of Mr. Schmeiser 's place of business in the

year of 1940? A. Oh, probably not any more.

Q. Two or three times? A. Yes, sir.

Q. And would your answer be the same, Mr.

Gibbs, as to 1941? A. I imagine so.

Q. And what about the first six months of 1942 ?

A. Probably the same. See, his place of [88]

business was small. The work was right out in the

open doors.

Q. I am speaking of inside of his plant.

A. Yes, sir.

Q. I haven't touched the outside yet.

A. Actually be inside the building, that is about

right.

Q. And it is your testimony, is it, Mr. Gibbs,

that from the time that you first became conscious

of the fact that Mr. Schmeiser had a place of busi-

ness across the alley from Pioneer, that the only

thing ho was making was a roller of some kind ?

A. Yes, sir.

The Court: Read that question, Mrs. Buck.

(The record was read.)

Q. (By Mr. Naylor) : And by "roller," T meant

a roller such as you have been talking about earlier.
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A. Yes, sir.

Q. When you first became conscious of the fact

that Mr. Schmeiser had a place of business across

the alley, did you notice any repair work of a gen-

eral nature going on there?

A. You mean of any particular type"?

Q. Oh, say, farm implements of any kind.

A. No, sir.

Q. You did not? [89] A. No, sir.

Q. Did you ever see, in those early days right

after you became aware of the fact that Mr.

Schmeiser had a place of business across the alley,

any manufactured product coming out or being de-

livered out of Mr. Schmeiser 's place of business?

A. I didn't understand that, sir.

Q. I will try to reframe it. As I understand your

testimony, it was that some time in 1939 you tirst

became aware of the fact that Mr. Schmeiser was

across the alley from your place of business ; is that

correct? A. Yes, sir.

Q. And about what month was that?

A. March, April, May, June, something like that.

Q. March, April, May or June?

A. Yes, sir.

Q. And what did you observe the first time you

walked into Mr. Schmeiser 's plant? What was going

on? A. Welding; cutting and welding.

Q. Did you observe what they were cutting and

welding ?

A. Yes; pipe, big pipe, and this channel iron,

channel iron frameworks.
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Q. And who was doing this work?

A. Yeppie Tliomas.

Q. Was there anybody else? [90]

A. I don't remember anybody else.

Q. Yon do not remember anybody else?

A. Outside of Mr. Schmeiser. He was there.

Q. Did yon see Mr. Schmeiser doing any of this

work?

A. T never saw him doing any welding. He
might have been doing something else.

Q. Did you ever see him doing any machine sliop

work, other than welding?

A. I believe he used the punch press that

punched out some piece of iron for us one time.

Q. Did you see him do any painting?

A. I don't remember that Mr. Schmeiser did

any painting, no, sir.

Q. Well, Mr. Gibbs, do you remember him doing

any assembly work on any kind of machinery or

apparatus? A. No, sir.

Q. You do not; and it is your recollection, is it,

that the defendant, Mr. Yeppie Thomas, was the

only employee of Mr. Schmeiser 's place of business

when you first became aware that it was there across

the alley? A. I believe so.

Q. Are you positive?

A. Positive that he was the only employee?

Q. Yes. A. No, sir. [91]

Q. You are not positive? A. No, sir.

Q. Mr. Gibbs, what period of time did you ob-
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serve the defendant, Mr. Yeppie Thomas, working

for Mr. Schmeiser in any capacity?

A. He was there when we moved over there in

'39, until I left.

Q. He was there when you moved there in '39,

until you left?

A. Let's see, I left in '42. I believe he was still

there, I am not going to say. I know he was there

when I went there, and I imagine he was still there

when I left.

Q. At least, that is your recollection of it?

A. Yes, sir.

Q. Now, what duties did you have at Pioneer

Mercantile? A. Oh, could I change that?

Q. Yes.

A. I believe he left before I did. When I went

out to the air base, I believe he had already left Mr.

Schmeiser. I might be wrong, but I believe he did.

Q. What duties did you have at Pioneer Mer-

cantile ?

A. I was shop foreman ; I worked on the hydrau-

lic equipment, lubrication equipment, and so forth,

and sold parts.

Q. And for what sort of device was that [92]

hydraulic equipment being serviced or worked on?

A. Hydraulic jacks for lifting trucks and auto-

mobiles, and the like.

Q. And you were shop foreman at the place ?

A. Yes, sir.

Q. Can you give us the date on which you saw

the first toothed wheel or toothed ring roller unit
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being hauled away from Mr. Schmeisor's place of

business? A, The exact date?

Q. Yes, sir.

A. It was some time in '39, T imagine; '39, I

think, or the early part of '40. I believe it was '39.

The Court: You are dropping your voice.

The Witness: I believe it was the latter part

of '39.

Q. (By Mr. Naylor) : You believe it was the

latter part of '39? A. Yes, sir.

Q. I am speaking of a roller, a roller unit of any

description, being hauled away from Mr. Schmei-

ser's place of business.

A. I remember them being hauled away. I don't

remember the exact date.

Q. Are you positive they were hauled away in

1939, the latter part?

A. T wouldn't say I would be positive, no [93]

sir.

Q. You mentioned it could have been early 1940,

a moment ago. Ts that the fact, that it could have

been 1940?

A. I remember thom loading them and hauling

them out, but any exact date, I wouldn't know. I

noticed that, after we first moved over there, that

they were making them and delivering them, moving

them. I don't know where they took them. They

went out the alley, in the alley with them.

Q. Now, the carrier that you refer to, which is

shown in a photograph marked Defendant's Ex-
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hibit C, can you tell the Court when you first recall

having seen that carrier and where?

A. In 1939.

Q. In 1939?

A. I would say shortly after we moved over

there. The latter part of 1939.

Q. The latter part of 1939. Again, could that

have been 1940? A. I don't think so.

Q. Do you know who made this piece of equip-

ment? A. I saw^ them make that, sir.

Q. You saw them make it?

A. Yes, Mr. Schmeiser and Mr. Thomas.

Q. In Mr. Schmeiser 's plant? A. Yes, sir.

Q. When was the last time you saw the piece

of [94] equipment in Defendant's C?

A. The last time? Oh, I couldn't name the exact

date. I mean, it is some time before I left in '42.

Q. Some time before you left in '42?

A. Yes.

The Court: May I see that exhibit?

(Exhibit handed to the Court.)

The Court: When did you first see this picture,

which is Defendant's Exhibit C?

The Witness : I would say some time in '39, after

we moved over on the Broadway address.

The Court: Do you know who took the picture?

The Witness: No, sir.

The Court : How did you happen to see it ?

The Witness: They loaded units right in the

alley. See, the things they manufactured
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The Court: Wlieii did you first see tlie pir-ture?

The Witness: Just now, sir.

The Court : Just now ?

The Witness : Yes, sir.

Q. (By Mr. Naylor) : Can you describe for tlie

Court, Mr. Gibl)s, i\w earth roller unit tliat you

were talking about when Mr. Young was examining

you, tliat is, the roller unit that you saw^ being

hauled away from Mr. Schmeiser 's place? [95]

A. You mean

Q. It had a frame, didn't it?

A. Yes, it had a channel iron frame made in

somew^hat of a Y, and a piece of pipe with bearings

in the end of it, and these rollers, toothed rollers

were on it. I don't know how many.

Q. Stacked on the tube?

A. On the ])ipe. The rings were on the pipe.

Q. Now, what kept the rings from going off the

pipe, if anything?

A. Well, there was an iron band on the end, with

set screws that went down into the pipe on each

end, to keep the rollers from coming off and getting

onto the framew^ork.

Q. You recall these set screws, do you?

A. Yes, sir. They were long ones.

Q. How long, would you say?

A. Oh, T would say they were three or four

inches long.

Q. Three or four inches long? A. Yes, sir.

Q. And they were screwed down into the ])ii)e?
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A. Into, or against it. I don't think they went

into it ; against it.

Q.
' Against it ? A. Yes, sir.

Q. Where, adjacent to the end of the pipe? [96]

A. Oh, within an inch and a half or two inches

of the end.

Q. Was there one such set screw at each end of

the pipe, or two?

A. One such set screw on each band in the end?

Q. Yes.

A. No, I would say there were three, possibly

four.

Q. On each band at each end of the pipe or tube ?

A. I don't remember whether they had it on

both ends. I remember it on one end.

Q. Did you examine both ends of it?

A. I probably did then. Maybe not too close, but

I am not too familiar with farmers' equipment. I

like machinery.

Q. You mean, then, Mr. Gibbs, then you were

not too familiar with farmers' equipment?

A. That is right.

Q. Are you familiar with farmers' equipment

now?

A. I know a little about a cotton picker. I have

got a job overhauling cotton pickers now.

The Court: Did you notice the diameter of this

pipe that ran transversely of the machine?

The Witness: It was big enough, sir, to take

these brake drums off of a model A Ford. I would
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say it was possibly 12 inches in dinnicter, or pos-

sibly better. [97]

Q. (By Mr. Naylor) : Twelve inches?

A. It would have to be that size for a model A
drum to reverse and go back into the pipe. That is

what they used, a model A drum.

Q. That drum was turned completely over and

pushed into the end of the pipe?

A. Yes, and the model A brake drum had a

flange to give it rigidity, on the open face of it.

Q. And the pipe received that big drum, did it

not? A. Yes, sir.

Q. So it had to be of a size sufficient to receive

it? A. Yes, sir.

Mr. Naylor: No further questions, your Honor.

Mr. Young: One further question.

Redirect Examination

By Mr. Young:

Q. You testified that you saw these completed

devices loaded and then carried away on the two-

wheel carrier. Defendant's C? A. Yes.

Q. Do you recall that when the unit was picked

up, the rings moved, as the frame moved, because of

clearance between the rings and the pipe?

A. Yes, sir. [98]

Mr. Young: That is all.
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Recross-Examination

By Mr. Naylor:

Q. How do you recall that fact ?

A. When they were making the rings—I mean,

making this unit up, I noticed the rings were loose

on the pipe, and I was trying to figure out how it

operated.

I finally asked Mr. Schmeiser or Mr. Thomas, I

don't remember which now, and he explained to me
the reason for having the rings loose on the pipe.

Q. Yet you did not measure the diameter of the

pipe, did you? A. No, sir.

Q. And you did not notice the diameter of the

rings, either i.d. or o.d., did you, at that time?

A. No, sir.

Mr. Naylor: No further questions.

The Court: You may stand aside.

(Witness excused.)

Mr. Young: Mr. Chezick.

ALVIN CHEZICK
called as a witness on behalf of the defendant, hav-

ing been first duly sworn, was examined and testi-

fied as follows

:

The Clerk : State your full name.

The Witness : Alvin Chezick, C-h-e-z-i-c-k. [98-a]

Direct Examination

By Mr. Young:

Q. Mr. Chezick, will you state your full name?

A. Alvin Chezick.
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Q. Your occupation ?

A. I am a rancher or farmer.

Q. Your age? A. 43.

Q. Speak up, please. A. 43.

Q. Where do you live?

A. Chowchilla, on Robinson Boulevard.

Q. Is your farm near your residence?

A. I live on one of the places.

Q. Do you have more than one farm?

A. Yes, I have four, and T am farming a couple

of other ranches, adjacent to mine.

Q. May I ask you again to speak up, please? It

is hard to hear you.

A. I am farming four of my own, and I am
renting two from my neighbors.

Q. How long have you lived at your present resi-

dence ?

A. Oh, about eight or nine years, I don't know.

I think about eight or nine years,

Q. Where did you live before you lived where

you do [99] now?

A. I lived on one of the ranches my dad owned.

Q. What sort of ranching do you do now?

A. A diversified ranch. I had cotton, sugar beets,

this year, some permanent pasture, I had some corn.

That is about it.

Q. AVhen did you start ranching?

A. I started ranching with niy dad in 193S, and

farming for myself in '39.

Q. Have you been farming for yourself ever

since 1939?
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A. That is right; except for one part of a year

I took a trip. I rented the ground out.

Q. What year was that?

A. That was in '47.

Q. Aside from that, you have been farming ever

since?

A. I have been farming ever since. In fact, I

was farming then. I had a man take care of one of

the ranches while I was gone.

Q. Are you familiar with the tool of the general

type illustrated by Defendant's Exhibit A?
The Court: It is not '^A" yet. It has been marked

for identification only.

Mr. Young: May I oifer it now in evidence as

Defendant's Exhibit A?
The Court : It may be received. [100]

(The model referred to was marked Defend-

ant's Exhibit A, and was received in evidence.)

Q. (By Mr. Young) : Mr. Chezick, are you

familiar with this general type of tool ?

A. I am.

Mr. Naylor: I would like to interpose one objec-

tion to this particular model, which is the accused

structure, being used to refresh the recollection of

the witness concerning a device which is not shown

on this record to be anything like this.

The Court: Well, the Court has already ruled.

I don't believe that Mr. Thomasian did identify it,

did he?
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Mr. Young: No, sir. He will. We will call him

later for that purpose.

Mr. Naylor: The point I am making, your

Honor, is this: As the evidence will show as we go

further in this case, we are actually talking about

several different rollers. Your Honor has already

seen three that the defendant has made. This model

Mr. Young has been exhil)iting is the one which is

the accused structure in this device, and which is

admitted to infringe the patent if the patent is

valid.

Now, the manufacture of this device was not com-

menced [101] by Mr. Thomas' own testimony until

the year 1950 or '51, and it is now used as a struc-

ture to refresh or interrogate a witness concerning

what he saw, or his familiarity with something, in

a wholly different period, a period much earlier. I

think it is an improper use of the exhibit, for the

purpose of refreshing or interrogation of the wit-

ness.

Mr. Young: I will rephrase that question.

The Court: Let the answer go out.

Q. (By Mr. Young) : Mr. Chezick, are you

familiar with ground pulverizers? A. I am.

Q. Did you ever buy one?

A. I have bought more than one.

Q. Will you tell us the circumstances, or how

you first acquired a ground pulverizer of any type?

A. The first one I bought I bought from Mr.

Schmeiser.

Q. Would you ex])lain how that camo about?



vs. Y. TJiomasian, etc. Vl\

(Testimony of Alvin Cliezick.)

A. If I remember right, I seen the first model

at the fair in Sacramento. I later contacted Mr.

Schmeiser about one, and I made arrangements to

have him bring one out for me, and purchased one.

Q. Do you recall what year this was that Mr.

Schmeiser brought you the ground pulverizer?

A. I think it was 1939. [102]

Q. Some time after the fair?

A. That is right.

Q. Well, this was the State Fair at Sacramento?

A. The State Fair at Sacramento.

Q. And Mr. Schmeiser had an exhibit at the

fair?

A. He had an exhibit at the fair, yes.

Q. Would you dsecribe the machine which Mr.

Schmeiser brought to you?

A. It was a roller with, as he called it at that

time, I remember him saying it was a lady finger

type ring on it. It had rings that w^ere very closely

fitted to a drum or a pipe. The end ring was at-

tached with—drilled through the ring itself with set

screws.

Q. This is the machine which originally de-

livered to you by Mr. Schmeiser?

A. The original machine delivered to me.

Q. Did you pay for it at the time of delivery?

A. I didn't fully pay for it, no.

Q. Did you use the machine?

A. I used it somewhat. I tried to alter it my-

self—I wasn't satisfied with it—and at the time Mr.

Schmeiser brought it out, I told him if I liked it I
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would take it; if I didn't like it, I didn't want it.

And later he took it back and revised it for me.

Q. What was the change you mentioned you

tried to [103] make? What did you try to do with

it?

A. If I run it over ground that was a little bit

heavy, the rollers, or the rings—there wasn't enough

clearance between the ring and the drum, and the

rings wouldn't turn, and they would foul up with

mud.

Q. Would you care to estimate the amount of

clearance of this first model, between the central

pipe and the rings'?

A. I would say it was pretty close to a quarter

of an inch, maybe less than that.

Q. So the rings on this original machine didn't

have any substantial free play?

A. That is right, none whatsoever.

Q. And it is your recollection that you got in

trouble with it, namely, that it collected mud and

balled up because of that?

A. And because of that reason, I made a device

of my own along the back of the frame, with fingers

so to speak, to try to clean out between the rings.

Q. What was this device made of, your device?

A. The device I made, I took some cultivator

points and cut them in half, and they were just the

right size to go between the rings, and I had them

welded onto a piece of—oh, I imagine a quarter by

three or quarter by four of iron that T could move

in and out toward the ring.
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Q. Was that successful [104]

A. It wasn't successful.

Q. Did Mr. Schmeiser know what you were

doing with the machine?

A. He did. He was out there quite often. I say

"quite often"; maybe a week, two weeks, three

w^eeks apart, maybe a month apart.

Q. Was anything else

The Court: That was at yout ranch, was it?

The Witness: My ranch; my ranch or my dad's.

Q. (By Mr. Young) : And .your ranch is at

Chowchilla ? A. Yes.

Q. How far from Fresno is that?

A. Oh, about 40 miles, something like that.

Q. Was there anything else about this machine

you didn't like?

A. Well, I didn't like the way the drag itself

was on the front of it, because I have a type of

ground that part of it is heavy and part of it

sandy.

Q. Mr. Chezick, this is the first time you have

mentioned a drag. What was that?

A. As a leveling device, he had in front a drag

between the roller itself and the tractor.

Q. A drag for what purpose?

A. To level out your wheel marks, and also to

help [105] grind up clods you might say would be

there, something like that.

Q. As I understand it, then the device as origi-

nallv delivered to you by Mr. Schmeiser included
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not only the pulverizer or roller unit, but also a

dras,? A. That is right.

Q. And you found some difficulty with the opera-

tion of the drag?

A. I did. And with his man, Mr. Schmeiser and

myself, we thought it might be advisable to add an

extra piece of iron underneath the H-iron, or what-

ever they call it. As they went one way, it would

have a smoothing eifect, and if they turned it over

and went the other way, it would have a grinding

effect, on the heavier ground.

Q. I see.

A. (Continuing) : On the sandy ground, it

would ride over it easier.

Q. I see. Mr. Chezick, I hand you a photograph,

which was one of those used at the time we took

your deposition. I have taken it from the deposi-

tion file, from the Clerk.

I ask you if you have ever seen that photograph ?

A. I have.

Q. Can you identify the people shown in the

photograph ?

A. Myself, and Mr. Norman. [106]

Mr. Naylor: Mr. Young, that is Defendant's

Exhibit D-1 on the deposition, as I have it marked,

if that will be of any assistance.

Mr. Young : Thank you, sir.

The Witness: This (indicating) is Mr. Norman.

(Handing photograph to the Court.)

Q. (By Mr. Young) : Were you present when

that ])liotoG:ra])h was made? A. I was.
5
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Q. Who else was there?

A. Mr. Norman.

Q. Anyone else?

A. My neighbor. Well, the gentleman that took

the picture.

Q. Who was that? A. Mr. Thomas.

Q. The defendant here? A. Yes, sir.

The Court: When was the picture made?

The Witness: This picture was made about two

years ago.

Mr. Young: Something like that, yes.

The Witness: Approximately.

Q. (By Mr. Young) : Mr. Chezick, does this

picture show the original machine that was de-

livered to you by Mr. Schmeiser? [107]

A. It shows the revised machine, not the origi-

nal one.

Q. Will you tell us how that machine came to

be revised?

A. Well, I never was satisfied with the clear-

ance. It wasn't enough. It wouldn't clean itself.

It wasn't quite long enough. It wouldn't cover four

rows of cotton.

And Mr. Schmeiser picked it up after a time, and

took it back into his plant here in Fresno, and he

made it larger for me; he put a smaller pipe in it

for me ; and he took part of the frame off the back

and—I guess his models then no longer consisted of

that, or something. I don't know why he did it, but it

didn't have any more when it came back out.

Q. When did these revisions take place ?
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A. Oh, I would say within a yoar fully after I

had it. There was some times in between he was out

there. I didn't use it too much at first, because it

just wasn't what I wanted.

Q. You mentioned there wasn't enough clearance,

in your opinion, between the rings and the pipe;

you also mentioned the tool was too short, because

it wouldn't cover

A. Four rows of cotton.

Q. AVill you tell us what you thought was the

matter with the drag?

A. Well, I told you before the drag, when I went

over [108] sandy ground, would take too much dirt,

so he put a l)aifle underneath it, what you call it.

So if you run over the sand, it would ride over

the sand, but if I went into another field which

was heavier I could turn the drag over and use it

that way.

Q. Had you paid for the machine at the time

you went back to have the revisions ?

A. A little after it was delivered back to me,

after he revised it, very shortly.

The Court: When would you say it was you

])aid for it?

The Witness : Oh, I would say probably in 1940.

I can't recall exactly that. That is a long time ago.

The Court: Well, you got it after the fair in

1939?

The Witness: That is right.

The Court : Would you say it was within a year

or so?
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The Witness: Ordinarily your cotton would not

come in so that you got very much extra money until

long towards fall, and you start getting the cotton in

in November, and as it comes in you might get the

final payment, and you pay off your bills of neces-

sity first, and something like this.

The Court : You think it was in the fall of 1940 ?

The Witness : I would say early fall, yes.

Mr. Young: I believe I can help on that, your

Honor.

The Court: That was for the revised machine,

was it?

The Witness : Yes, after I was satisfied with the

way [109] he had revised it, yes.

Q. (By Mr. Yomig) : Mr. Chezick, I hand you

a paper which purports to be a copy of an invoice

to you. The name of the person sending you the

invoice does not show, but your name is on this in-

voice, and the date is December 8, 1941. I ask you if

you know anything about that?

A. Well, it is very possible that it was 1941. I

am not positively sure about that. I was thinking it

was '40, but it could be 1941 just as easily as '40.

Q. Do you recall, Mr. Chezick, whether you paid

for the machine before you got the invoice?

A. I don't think so; I don't think I did, no. I

paid part of it, I think, yes.

Q. Explain why you paid part of it.

A. Well, at the time that I ordered it, I only

give him part of the money, because if I wasn't
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satisfied I wasn't going to keep it, and he was to

refund me the money if I didn't want it. And I

didn't have too much money—1 was just getting

started, and I was behind—so to speak, on sort of

a shoestring. I was just getting started.

The Court: You paid some down?

The Witness : Yes.

The Court: Was that marked when you made

the last payment? [110]

Tlie Witness: If this is correct, it could be I

paid it in 1941 instead of 1940, It is so long ago that

a year

Mr. Young: Let the record show that this copy

of the invoice was one of those produced by plain-

tiffs in response to defendant's motion for produc-

tion of documents.

The Court: You are satisfied with that?

Mr. Naylor: That is correct, your Honor. Mr.

Young took a copy off of an invoice among the

batch that was delivered here.

The Court: Well, was this copy, which the wit-

ness holds in his hand, received in evidence by these

exhibits that have been marked 12-A, -B, -C, and so

forth?

Mr. Young: No sir, your Honor; Plaintiffs' Ex-

hibits 12-A, -B, -C, represent ])hotographs taken by

plaintiff of defendant's machine.

The Court: Oh, this is not in evidence.

Mr. Young : Not yet. It will be.

I^et m(^ offer this copy of invoice dated December

8, 1941.
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Mr. Naylor: I have a suggestion I would like to

make in that connection, your Honor: If the Court

and Mr. Young will give us time, we will dig out

the original form which this copy was made; and I

think it would be more suitable if that were to go

into the evidence.

The Court: That will be satisfactory to the

Court.

Mr. Young: And that will be marked the de-

fendant's [111] exhibit next

The Court: Well, when it is offered it can be

marked.

Q. (By Mr. Young) : Now, this photograph,

which you have spoken of a moment ago, does that

show the machine in the altered form in which it

was returned to you?

A. That is right, the way it was altered and sent

back to me.

Q. Will you describe what that picture shows?

A. Well, it shows myself and my neighbor, pos-

ing with the roller and the ring assembly as revised

by Mr. Schmeiser, quite some time after I had it.

The Court: There is one roller placed

The Witness : This one is placed up on top here

(indicating). I think it was placed up here princi-

pally to show where the old rings were when it

was so closely fitted to the drum here, two or three

placed off here, and set screws were drilled through

to keep it on the drum.

After they changed it and put a new type end

on it, they no longer needed that; but they used
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the riii.£>' again, and we just used tliat ring as an

empty ring.

Q. (By Mr. Young) : Can you tell from this

photograph whether the rings are loose on the pipe?

A. T would say yes. Here (indicating) is a ring

that [112] is down under the pipe, and here (in-

dicating) is a ring that is raised, because of this

board, which shows the height of this, which would

be two or two and a half inches.

Q. Thank you. I hand you another photograph,

which is the same as Defendant's Exhibit 2 from

the de]iosition, and ask you if you have seen this

photograph before? A. I have.

Q. Who took that photograph, if you know ?

A. Mr. Thomas took the photograph, and I think

T held the ruler.

Q. When was it taken?

A. The same time this other was taken.

The Court: Was that about two years ago?

The Witness: About two years ago.

Q. (By Mr. Young) : Does it show the same

machine as Defendant's C?
A. Shows the same machine, yes sir.

Q. Can you tell from that photograph whether

the rings are loose on the pipe?

A. You can, yes.

Q. How can you tell?

xV. Well, here, with the ring down against the

])ipe, and this one up here, this ring (indicating)

would practically tit underneath it, which would be

j)ractically the same as this one (indicating). This
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ring is considerably higher than this one [113] (in-

dicating).

Q. Does the second photograph which I have

shown you show any pipe at aU?

A. Well, you can't see the pipe, but you can

see where this was sitting down onto the pipe. Be-

cause when we put this piece of timber under here,

that raises these rings up high and lets this

drop

The Court: This that appears to be an iron rod

stuck in there, is that what it is"?

The Witness : A ruler .

The Court : A ruler %

The Witness : Yes.

The Court: Now, was the ruler resting on the

pipe?

The Witness : The ruler was resting on the pipe.

Mr. Young: I offer the photograph as defend-

ant's next in order.

The Court: Let the photographs be received in

evidence and marked Defendant 's Exhibits D and E.

(The photographs referred to were marked

Defendant's Exhibits D and E, and were re-

ceived in evidence.)

The Court : Is there to be very much more direct

examination ?

Mr. Young: No, your Honor.

The Court: You may proceed. [114]

Q. (By Mr. Young) : Do you still have this

roller, as shown in Defendant's Exhibit D and E?
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A. No, I sold it to Mr. Norman.

Q. In what year?

A. I think it was '46 or '47.

Q. Did you ever see it after you sold it to him I

A. Yes, I seen it used quite a bit afterwards.

Q. Where was this roller at the time these pic-

tures were taken *?

A. On his ranch, less than a quarter of a mile

from one of mine.

Q. Do you know where the roller is now?

A. The roller is in Arizona now. He moved to

Arizona this spring—I mean, not this spring, but

last fall, I imagine after the cotton.

Q. Do you know where Mr. Norman is now?

A. In Yuma.

Q. Yuma, Arizona? A. Yes.

Mr. Yoimg: That is all.

The Court: The Court will take a recess until

tomorrow morning at 10 o'clock.

(Whereupon, an adjournment was taken until

10:00 o'clock a.m., Wednesday, December 16,

1953.) [115]
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The Court: Mr. Chezick was on the stand. You
may resume the stand, Mr. Chezick.

ALVIN CHEZICK
the witness under examination at the time of the

adjournment, resumed the stand and testified fur-

ther as follows

:

The Court: You may proceed wth the cross-ex-

amination.

Mr. Naylor: Thank you, your Honor.

Cross-Examination

By Mr. Naylor:

Q. Mr. Chezick, what was your earliest experi-

ence with earth roller units of this general class we

were speaking of yesterday?

A. Using them, or seeing them?

Q. Using them or seeing them.

A. In 1938, I would say.

Q. 1938. Did you use one in '38, or did you see

one in '38?

A. Well, I used a neighbor's of mine, a Mr.

Weaver.

Q. A Mr. Weaver? A. L. W. Weaver.

Q. L. W. Weaver. What would his address be?

A. His address now is Arizona. I don't know

what it is, whether it is Yuma, or what it is; I am

not sure. [118]

Q. Do you recall what his address was at the

time you are speaking of in 1938?
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A. No, it was around Chowchilla, somewhere.

Pie farmed different ranches; I don't know for

sure w^here he was then.

Q. But, in any event, it was around Chowchilla ?

A. That is right.

Q. Can you fix the time in 1938 when you first

saw Mr. Weaver's unit?

A. I would say in the spring some time. I

collidn 't

Q. In the spring of 1938?

A. In the spring.

Q. Do you know where Mr. Weaver acquired

this particular piece of equipment?

A. From Mr. Schmeiser.

Q. From Mr. Schmesier. Do you know whether

he bought it as a new piece of equipment or as a

used one ? A. A new one.

Q. A new one? A. New.

Q. And do you have any knowledge of when Mr.

Weaver bought this particular piece of equipment

of Mr. Schmeiser ? A. I would say in '38.

Q. In 1938. Now, did you have any part in Mr.

Weaver's ])urchase of that equ})nient from ^Ir.

Schmeiser ?

A. I think I was to buy with him, but it wasn't

what I [119] wanted, so I used it a little bit then

he took it from there.

I don't remember that far back, to know whether

I definitely had a deal with him or not. I know we

were talking about it, but I didn't have any money

in it.
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The Court: Mr. Chezick, will you keep your

voice up?

The Witness: O.K.

Q. (By Mr. Naylor) : You had, however, talked

to Mr. Weaver A. That is right.

Q. about the possibility of a joint purchase;

is that right ?

A. That is right. It was a three-unit tool, and

when I saw it operate I didn't want a three-unit, I

wanted a one-unit tool.

Q. And when you used the equipment, did you

use it as a three-unit equipment

A. That is risrht.

Q- -

Q. Three-unit equipment. And this was in the

year 1938, to the best of your recollection?

A. 1938.

Q. Will you be good enough to describe the

equipment of Mr. Weaver's that you used in 1938?

A. It was three-units, an eight-foot, as I [120]

remember, and two four-foot units hooked in tan-

dem. In other words, the big machine in front, and

the two smaller ones in back.

The Court: You say there were two four-foot

units ?

The Witness : Two four-foot units.

Q. (By Mr. Naylor) : And I assume there was

a single draft shaft on that?

A. They were all pulled by the front unit.

Q. A single draft connection?

A. That is right.
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Q. To what use did you put this apparatus in

1938?

A. I tried to roll some ground that I had rented

from Mr. Cross, Colonel Cross, there at Chowchilla.

Q. Yesterday you mentioned, I think, that you

had seen a Schmeiser unit at the fair; is that cor-

rect? A. That is right.

Q. When did you see the unit at the fair ?

A. Well, it was either in '38 or '39, before I had

purchased mine.

Q. Before you purchased yours. I take it, then,

that you had seen the Weaver equipment before

you saw the Schmeiser equipment at the fair; is

that correct?

A. No, I don't remember that, whether I did or

not.

Q. Well, did you buy the equipment you even-

tually bought on the strength of seeing Mr.

AVeaver's equipment, or the equipment you saw ex-

hibited by ^Ir. Schmeiser at the fair? [121]

A. Tlio one I seen at the fair, the larger unit,

was what 1 wanted, and is the reason I bought the

one from Mr. Schmeiser.

Q. Now, the equipment that you eventually

bought from Mr. Schmeiser, was there any differ-

ence between that and the equij)ment of Mr.

Weaver's, that you had previously used? Let's take

it first as to construction. A. Size?

Q. Construction.

A. As far as length is concerned, mine was a

larger unit in size of any one of the three units,

but it wasn't as large as all three put together.
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As far as the way the rings set on the pipe it-

self, they were the same.

Q. They were the same?

A. They were the same.

Q. They were snug, were they not?

A. They were snug fitting.

Q. The rings on Mr. Weaver's draft, too, were

^mig? A. Were snug.

Q. And the rings on the first piece of equipment

you bought of Mr. Schmeiser were snug?

A. Were snug.

Q. On the draft tube ; is that correct ?

A. Yes, sir. [122]

Q. Now, how long, to your recollection, was it

after using Mr. Weaver's equipment that you pur-

chased of Mr. Schmeiser a unit for yourself?

A. It was that fall or early that next spring. I

think it was that fall.

Q. You think it was the fall of '38?

A. '39.

Q. '39? A. '39.

Q. Now, as I understand it, there was better

than a year intervening between your use of Mr.

Weaver's equipment and your own purchase of a

Schmeiser unit for yourself ?

A. Possibly, yes.

Q. It would have been the difference between

the spring of '38 and the fall of '39?

A. It could have been the spring of '39 also that

I purchased it.

The Court : Mr. Chezick, I thought you said you
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bought it after seeing it at tlie fair. The fair is in

Sei)tember.

The Witness: Well, if I

The Court: You })ought it in the fall of 1939?

The Witness: I could have bought it in the fall

or early in the spring.

Q. (By Mr. Naylor) : Tt could have been the

spring of 1940? [123]

A. It could have been, but I am sure it was in

the fall.

Q. The fall of '39? A. Yes, sir.

Q. And that was the a])paratus that had snug-

fitting rings on the draft tube?

A. The first one he delivered to me, yes.

Q. To your knowledge, for what period of time

did Mr. Weaver continue to own the piece of equip-

ment which you say you first used in 1938?

A. Well, he owned it, part of it, up until a year

ago, one four-foot unit, because I have it at my
ranch. He gave it to me last si)ring.

Q. He gave you one four-foot unit?

A. Yes.

Q. And you still have it? A. Yes.

Q. Does that still have the snug-fitting rings?

A. One.

Q. One?

A. One is left. Someone borrowed the rest of

them.

Q. Who was it borrowed the rest of them ?

A. 1 don't know.

Q. Would you say they were stolen?
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A. I wouldn't say they were stolen. I have a lot

of neighbors come in and borrow equipment from

m.e. I had one; [124] another Mr. Weaver around

there, that had a roller, asked me if I was going to

use the roller, and if not he would like to buy the

rings off of it.

I told him we were planning to use it last fall,

to roll the ground for sugar beets, and we were

going to use the single drum to roll with. So we

tried it; it wasn't too successful, and it is still at

my place.

Q. In other words, you stripped it of the rings

and used it as a roller; is that correct?

A. Yes.

Q. What happend, if you know, to the remain-

ing elements of the three-unit device purchased by

Mr. Weaver?

The Court : You mean the two four-foot parts of

it?

Mr. Naylor: He speaks of one four-foot having

been given him by Mr. Weaver; so that that would

be one four- and one eight-unit.

The Witness: I couldn't say.

The Court: You are inquiring about a four-

foot?

Mr. Naylor: One four and one eight.

The Court: There were two four-foot.

Mr. Naylor: That is correct; but Mr. Weaver

gave Mr. Chezick, as I understand it, one four-foot

unit; is that correct?

The Witness: Yes.
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The Court : T3id he ."ive you the whole unit, or

just the [125] rings?

Tlie Witness : He gave me the unit that was left.

It wasn't fully complete with rings. In fact, he left

all his things at my place last spring that he didn 't

move to Arizona.

The Court : Let me see if I have this straight

:

This particular tool had three units, one eight-foot

and two four-foot?

The Witness: Yes.

The Court: And there are two Weavers?

The Witness: Yes, two different Weavers.

The Court : One is in Arizona ; and where is the

other one?

The Witness: He is a farmer around Chow-

chilla.

Q. (By Mr. Naylor) : What was the last time

you saw the remaining Weaver, eight-foot and four-

foot units? A. I couldn't say.

Q. Do you recall, at the time your deposition

was given last year, June 19, 1952

A. Yes.

Q. reference was had to a certain photo-

graph of the Weaver units?

A. I don't remember.

Mr. Naylor: May I see D-3 on the deposition,

Mr. Clerk? [126]

(Photograph handed to the counsel.)

Q. (By Mr. Naylor) : I will show you a photo-

graph, which was marked on the deposition of June
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19, 1952, as Defendant's D-3. Do you remember that

photograph? A. That is right.

Q. And what do you know about that photo-

graph? A. I seen the picture taken.

Q. Were you present when it was taken?

A. I was.

Q. Who else was present?

A. Mr. Thomas took the picture. I don't re-

member if there was anyone else there or not.

Q. Was Mr. Young present?

Do you know Mr. Young, in the courtroom?

A. Yes.

Q. Was Mr. Young present?

A. I don't remember if he was or not.

Q. Who else was present, if you can recall, Mr.

Chezick? A. I don't remember.

Q. You don't remember?

A. I don't remember.

Q. All right, sir. What does that photograph

show, Mr. Chezick?

A. It shows a mound of mud or dirt around the

ring. [127]

Q. Well, before that, it shows one of the Weaver

imits, does it not?

A. Shows one of the Weaver units.

Q. And where was the photograph taken?

A. On the ranch that Mr. Weaver was renting

from M. G. Hughes.

Q. And that was located where?

A. About ten miles from Chowchilla.
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Q. And which part of the equipment is this? Is

this an eight-foot unit, or is this a four-foot unit?

A. I would say this is a four-foot. This is the

one I have.

Q. This is the one you have?

A. This is the unit I have.

Q. And after the photograph was taken, Mr.

Weaver gave it to you?

A. That is right. We moved it to my place.

The Court : Are 3'ou speaking of the Mr. Wea-

ver who went to Arizona ?

The Witness : The one who went to Arizona, yes.

Q. (By Mr. Naylor) : Will you tell us the con-

struction of the unit, which is sought to be por-

trayed in Defendant's D-3? How was it con-

structed ?

The Court: Don't you think that better be of-

fered in [128] evidence, if he is going to describe

it?

Mr. Naylor: Yes. I will offer it now as Plain-

tiffs' next.

The Court : Let it be received and marked as

Plaintiffs' Exhibit 16.

(The ])hot()graph referred to was marked

Plaintiffs' Exhibit No. 16 and was received in

evidence.)

Q. (By ]\[r. Naylor) : Now, Mr. Chezick, will

you examine Plaintiffs' Exhibit 16, and tell us how

that unit was constructed? What was the construe-
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tion of it, and, if I can be of assistance, start with

the frame. What was the frame like ?

A. A channel iron frame that extended com-

pletely around the unit, with a pipe

Q. It was a box frame, wasn't it^

A. A box frame.

Q. All right, sir.

A. It has a pipe with a bearing at either end

that was attached to the pipe and bolted to the

frame, with rings onto the pipe.

Q. By "pipe," you mean the draft tube that ex-

tends across ? A. The draft tube, yes.

Q. I see; and there were rings stacked on the

pipe or the draft tube^ [129]

A. That is right.

The Court: How close to the tube were the

rings ?

The Witness: Well, some of them were close,

and he had put on some rings there that were a

little bit farther away.

Q. (By Mr. Naylor) : Who had put them on?

A. I don't know.

Q. You don't know whether it was Mr. Weaver

or somebody else, do you?

A. I don't know. I couldn't say definitely.

Q. But you do definitely recall it w^as not then

as .you first used the Weaver equipment, which was

like the first piece of Schmeiser equipment that you

purchased, namely, in that it had snug rings on the

draft tube? A. That is right.

Q. So would you assume from that that some-
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where along the line somebody had put larger rings

on the unit shown on Plaintiffs' 16?

A, Except the one on the one end, because I

took it off and I had a time doing it.

Q. It was snug? A. Yes.

Q. I take it from what you say, that you had a

time getting it off, it was better than snug; it was

tight, wasn't it? [130]

A. Because the set screws had rusted into the

rings, and I had quite a time getting the set screws

off.

The Court : Are you through with this (indicat-

ing) ?

Mr. Naylor: I wanted to ask him one further

question, your Honor.

The Court: There is a blur here. I will just

write "16" on that in pencil.

Mr. Naylor: Thank you, sir.

Q. You mentioned a set screw in one of the end

rings ?

A. Three or four set screws; let me put it like

that.

Q. Three or four set screws?

A. Three or four set crews.

Q. And from what you say, I take it you person-

iially took that ])articular ring off of the unit?

A. I helped.

Q. You helped. What was the |)urpose of the

set screws in the end ring, as you understood it?

A. To hold the rest of the rings onto the dnim

or the pipe.
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Q. And would you assume from that there was a

similar ring with set screws in it on the opposite

end of the draft tube?

A. There was when it was first constructed, I

think.

Q. There was? A. Yes. [131]

Q. Do you have any pieces of roller equipment

on any of your farms, other than the Weaver unit

shown in Plaintiffs' 16?

A. I have. I have a Thomas; I have a Thomas

roller that belongs to Mr. Weaver, and I have an-

other—well, it is a converted Schmeiser, let's put it

that way.

Q. A converted Schmeiser. What would you

mean by "a converted Schmeiser"?

A. I wanted the unit to go behind a certain

sized disc, and I puchased this one, I believe, from

my brother, and put different bearings in it, and

constructed a frame so it could go behind a disc and

a harrow could go between the discs and the roller.

Q. In other words, you modified it?

A, I modified it.

Q. When you purchased it from your brother,

Mr. Chezick, was it new or used equipment ?

A. It was used.

Q. And do you know from whom your brother

had purchased the equipment? A. No.

Q. You do not? A. No, sir.

Q. In other words, you can't tell us at this date

the source of the other machine, the Schmeisei
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macliiiio, piircliased [i:>2] fioiii your brothov? Fs

the question clear f

A. Yes, but it isn't (juitc clear where it was

purchased, I can't think right now.

Q. When did you })urchase the Thomas equip-

ment ?

A. '47 or '8, somewhere along there, possilily

'49; I don't know.

Q. 1947, '48 or '49, somewhere along in there?

A. Yes, sir.

Q. Will you give us a brief description of the

Thomas equipment that you purchased?

A. It was a four pipe, with the rings on it that

I could adjust the pipes outwardly or inwardly to

get solid roller, and inwardly to get more flex.

Q. Now, when you adjusted the four pipes to

their outermost position, was there a means of lock-

ing them in that position? W^as there some way in

which you could lock them in that adjusted posi-

tion?

A. 1 don't remember at this time. We have

changed it a little bit since then.

Q. You have changed it since. Well, did 3"0U ever

operate it with the pipes in the locked-ring posi-

tion? A. What do you mean by that?

Q. Well, did you ever operate it with the rings

locked on the draft assembly?

A. You can't lock them on. [133]

Q. You can't?

A. You can't comi)letely lock them on. You mean
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extend them out so the rings won't turn around un-

less the pipe turns?

Q. Yes.

A. You can't do that with mine.

Q. You can't. Is there some turning?

A. There is a very little of flex, very little.

Q. And what would the order of flex be?

A. I would say half to an inch, maybe, depend-

ing on how tight we got it.

Q. I take it, from what you said, that more gen-

erally you operated it with flex in the rings?

A. That is right.

Q. Is that correct? A. Correct.

Q. And that would mean that the pipes were in

their innermost position; is that right?

A. Not necessarily.

Q. Or toward it ? A. Nearly, yes.

Q. Now, as I understood, you said you modified

the Thomas equipment. What was the nature of the

modificiation ?

A. I think we made some washers, or cut some

irons, so that we could get three definite positions:

We could either have it in quite a ways, or out

quite a ways, or have it half [134] way. In other

words, we took a piece of iron and cut it with three

different loops from the center. One would be out

quite a ways, one part way out, and one all the

way out. It is on there right nov\'.

Q. So you could go from a solid roller as-

sembly A. Very solid.

Q. to a very good flex?
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A. That is right; or half way.

Q. Or half way? A. Or half way .

Q. Is that the modification you made ?

A. That is the modification.

The Court : Ts tliat the modification of the three

pipes?

The Witness : The four pipes.

Q. (By ^Ir. Naylor) : Coming- back to the first

piece of equipment that you purchased of Mr.

Schmeiser, I understand you to say that the rings

were quite snug on the draft tube.

A. They were.

Q. Did you use it in the form in which you first

obtained it from Mr. Schmeiser?

A. Very little.

Q. To what use did you put it?

A. Well, I tried to roll some clods, but sucli

things as this (indicating) happened, so I couldn't

use it any more. [135]

Q. You say "such things as this happened," and

you are referring to Plaintiffs' 16, are you?

A. Yes, this dirt. And the rings getting so

tight

The Court: What are you pointing at?

The Witness: This dirt piling up; also the dirt

would get between the rings and the drum itself,

and they wouldn't turn.

If you could keep them turning a little bit, th(\v

would kee]) themselves half way clean.

Q. (By Mr. Naylor) : More generally, it was

balling up of the earth, such as we see in Plain-
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tiffs' 16, isn't that rights A. Well,

Q. It is balled up there?

A. It is balled up there, yes.

Q. What would happen when the roller accumu-

lated a balled-up condition of earth, such as we see

in Plaintiifs' 16? Would the apparatus work?

A. If that was as good as you wanted it to do, it

probably would. I wasn't satisfied with that.

Q. Actually, when it is balled up, as you see in

Plaintiffs' 16, some of the teeth

A. Wouldn't touch the ground.

Q. wouldn't touch the ground; isn't that

correct? A. Yes, sir. [136]

Q. Did you take up with Mr. Schmeiser this

matter of the balling up of the roller unit?

A. I did.

Q. How soon after you purchased it from Mr.

Schmeiser did you mention that to him or contact

him about it?

A. In fact, he contacted me. He was out there

quite often at my x^lace.

Q. He was out at your place quite often?

And what happened after that?

A. Well, I tried to add an attachment myself

to keep this clean. It wasn't too successful.

What I mean, I had a piece of iron put along the

back with, I think I used cultivator teeth, worn

out or partly worn out, or I bought some new ones

—it took quite a few—and cut them in half and had

them welded on this, I believe quarter by three or
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quarter by four, and shoved it in behind, hoping

it would keep the dirt from balline: up.

Q. This bar you speak of wliere the cultivator

teeth were welded, where was that position with re-

spect to the frame? \. On the back.

Q. On the back bar of the frame ?

A. Yes.

Q. And how long did it take for you to set that

particular modification up? [137]

A. Maybe a day, maybe a half day, I don't know.

T just w^ent in and had them welded on.

Q. And you tried that ? A. Trivd that.

Q. Now, what was the n(^\t thing that happcneti

to the equipment that you can recall?

A. Well, I don't remember how long we used it

like that. We used it ])art of that s])ring; I don't

remembei" whether it was late that spring or early

fall that he took it back to Fresno, or brought it

back to Fresno.

Q. You say "he"

A. I mean ^Ir. Schmeiser.

Q. meaning Mr. Schmeiser. How long did

Mr. Schmeiser keep it after he took it back?

A. I don't imagine he had it over two or three

days, or maybe a day or two.

Q. And did you pick the equipment \\\) there-

after, or did he deliver it?

A. I picked it up.

Q. You picked it up. Was anything further done

after that first delivery of the equipment to Mr.

SchuKMser? Tii oth(>r words, after you had attempted
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to modify it with cultivator teeth, and Mr. Schmei-

ser had picked it up once, did he pick it up ever

again, or did you deliver it to him ever again ? [138]

A. No, I don't think so.

Q. You think that is the last?

A. I think that is the last.

Q. Did you see Mr. Schmeiser after that in-

cident? A. Oh, yes. Yes, lots of times.

Q. Did you do any business with him after that ?

A. Parts.

Q. Parts ?

A. Such as rings or bearings, and things like

that.

Q. That brings up this question, Mr. Chezick:

What parts would you have to buy for the normal

maintenance of this particular type of apparatus ?

A. Bearings and rings.

Q. Bearings and rings'?

A. And I think it is a quarter or five-sixteenths

by two and a half or three iron, that would go be-

tween the bearing assembly and the spring.

Q. Did that wear out?

A. Well, if the bearing happened to wear out,

or the hub itself, it would wear against it and cut a

groove in it. I have replaced quite a few of them.

Q. And how about the rings? Are they sub-

jected to considerable wear?

A. More so from breakage; not too much from

wear. They will wear out, though. [139]

Q. They will wear. They wear because they are

in contact with the earth; isn't that a fact?
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A. With the earth.

Q. The teeth will wear down, will they?

A. The teeth will wear down, and they will wear

on the sides, also.

Q. They wear on the sides?

A. That is right.

Q. And I assume the internal diameter is worn,

too, is that right ?

A. I never noticed that too much.

Q. Yon said dirt got in hetween the ring and the

draft tuhe. A. The old model it did.

Q. Do you understand there was wear there?

A. It got in there and locked it tight. I don't

see how it could do much wearing.

Q. Do you know Mr. Yeppie Thomas, the de-

fendant in this action? A. I do.

Q. When did yon first meet him, sir?

A. It was either when he and Mr. Schmeiser de-

livered my first unit, or when he came out to look

at it when it was ])icked up on this dirt. I am not

ahsolutely sure.

The Court: Did he come out hy himself, or was

Mr. [140] Schmeiser with him?

The Witness: Mr. Schmeiser was with him.

Q. (By Mr. Naylor) : And they came to your

ranch ?

A. One of tlicni; T don't remember which one

any more.

Q. And what is your best recollection

The Court: Just a minute. Did they both come

together ?
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The Witness: That is right.

The Court: Read the last question and answer.

(The record was read.)

The Court: It is not quite clear whether they

both came to your ranch, or just one of them.

The Witness: They both came.

Mr. Young: Your Honor, he means he has two

ranches, and he doesn't know which ranch they

brought this tool to.

Q. (By Mr. Naylor) : Is that what you intended

to say, the statement Mr. Young made?

A. That is right. In fact, at that time I think I

was farming four or five ranches.

Q. But Mr. Thomas and Mr. Schmeiser came to

one of the ranches'? A. To one of them.

Q. And delivered a piece of equipment? [141]

A. Yes, sir.

Q. And it is your recollection that was in what

year? A. '39.

Q. And what time of the year?

A. Well, like I—if I would have got it late in

the fall of '39 or early in the spring of '40; I don't

know which one.

Q. Do you recall for what immediate use you

purchased the first piece of Schmeiser equipment?

A. I think I had plowed some ground, and it

was a little wet, and I was trying to break up the

clods, because I wanted it for that purpose, and

also for rolling alfalfa ground.
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Q. And what month would that bvin^ to mind?

A. It could be just as easily in the fall as early

in the spring", because you plant alfalfa in the fall

and you phuit it early in the spring.

Q. So it could have been either?

A. It could be either.

Q. Had you known the defendant, Yeppie

Thomas, before you first saw him with Mr.

Schmeiser? A. I did not.

Q. When did you next see him after the first

trip he made to your ranch ?

A. I don't remember whether he came out the

second [142] time or not, but I seen him when I

picked up the roller down here in Fresno, in the

alley, back when they had the ])lant down here in

town.

Q. And what month would that have been?

A. That would be very possibly in '40.

Q. 1940? A. Very possibly, because

The Court: That would be the s(»cond time you

had seen him ?

A. It is possible he came out to my ranch twice,

but I don't think so.

Q. (By Mr. Naylor) : Do you recall giving your

deposition on June 19, 1952? A. Yes.

Q. T would like to show you your original deposi-

tion, Mr. Chezick, in trying to fix this date. I direct

your attention to page 36. There is a question com-

mencing at line 26, towards the bottom of page 36.

Do you recall having been asked the question

:
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"When was it that the device was altered to

provide more clearance for the rings'?"

Do you recall being asked that question?

A. I guess so, yes.

Q. And do you recall giving the answer which

appears [143] at the top of page 37 of the deposi-

tion, commencing at line 1:

"A. Well, it was later, later in the spring

or early part of the summer. It was before the

fall."

And the next question, in line 3, was

:

''Q. Of what year?"

And your answer:

''A. Of '39."

A. Well, it is very possible.

Q. I take it from that you are not positive as to

just when it was?

A. It was, I would say, within—giving myself

plenty of room—within a year it was completed,

and I was satisfied.

Q. Within a year?

A. Within a year. Because the agreement was

if I wasn't satisfied I didn't have to keep it, and he

was going to make me satisfied or I didn't have to

keep the unit.

Q. Those were Mr. Schmeiser's words to you?

A. That is right.

Q. When did you meet Mr. Thomas with relation
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to these changes that were made? Can you fix the

time yon first met him in Mr. Schmeiser 's company?

A. When they delivered the roller.

Q. And that was when ?

A. [n 1939. [144]

Q. It w^ould have had to have been before the

repairs w^ere made, or alterations were made, would

it not? A. What do you mean by that?

Q. You would have had to have met Mr.

Thomas A. Before the alterations?

Q. Before the alterations.

A. That is rip^ht ; that is right.

Q. And if these alterations could have been

made, as indicated in your deposition, later in the

spring or early })art of the summer, then it would

have been earlier in 1939 that you met Mr. Thomas

the first time?

A. When he delivered the roller; that is right.

Q. Ts that correct ? A. That is correct.

Q. Yesterday Mr. Young was interrogating you

concerning Defendant's D and E, and I think you

testified that that was the machine owned by Mr.

Norman. A. Now.

Q. That is what I mean, now.

A. That is right.

Q. And your attention was directed to the condi-

tion of the machine, as it now stands, and I under-

stood you to testify that Defendant's D and E show

the machine in the condition in which you had it at

the time you sold it to Mr. Nonnan ; is that [145]

correct? A. That is right.
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Q. How do you know that is correct?

A. Well, as to appearance, other than it is a

possibility that he added a ring, but I don't know
for sure on that ; but other than that, it is the same

way.

Q. You weren't in daily contact with Mr. Nor-

man about this machine, were you?

A. No, I only—my ranch and his, one of my
ranches, were within a quarter of a mile. He told

me he hadn't did anything other than

Mr. Naylor: Just a minute. I move that go out,

that the witness told him he hadn't done anything.

The (^ourt: I think he said Mr. Norman told

him. It may go out.

Q. (By Mr. Naylor) : The point I am getting

at, sir, you exercised no supervision over this roller

after you sold it to Mr. Norman, did you?

A. No.

Q. And you don't know, of your own knowledge,

what work Mr. Norman had done on his own, on this

particular machine, do you, what repairs were made

or replacements were made? A. No.

Q. Mr. Chezick, coming back to the Thomas ma-

chine [1-1:6] that had the four pipes, four draft

tubes, did you use that machine more with a loose-

ring adjustment than you did with a tight-ring

adjustment? A. I would say so, yes.

The Court : Which machine is that, Mr. Naylor ?

Mr. Naylor: That is the Thomas machine pur-

chased by Mr. Chezick, your Honor.

Q. How did that machine operate when you had
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a loose-ring adjustment of tlie four pipes'? Did the

rings move around on tlie drum assembh^, did they

turn? A. Yes, they did. I believe they did.

Q. And was there an up-and-down

A. That is right.

Q. or vertical movement?

A. That is right.

Q. Was there any difference between the up-and-

down movement of the loose rings on the four-pipe

Thomas assembly and a single pipe?

A. T didn't understand that.

Q. T will rephrase that. How many draft pipes

or tubes does your other Schmeiser machine have?

A. One.

Q. One. The Thomas device had four draft

tubes; is that correct? [147] A. Correct.

Q. And, as 1 understand it, the use that you

made of the Thomas machine was mostly a loose-

rinu' adjustment; is that correct?

A. The one I sold to Mr. Norman, that is the

one you are referring to, is it?

Q. No, the Thomas machine, we are talking

about.

A. 1 would like to have you repeat that. I am
confused.

Q. Let us go back; T don't mean to confuse you.

You purchased a machine of the defendant, Yeppie

Thomas? A. That is right.

Q. And, as I understood it, you ])urchased that

in 1947, '48 or '49? A. That is correct.

Q. And it had four draft pi])es?
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A. That is correct.

Q. And they could be adjusted so the ring was

tight on the assembly or it was loose?

A. That is correct.

Q. And your testimony, as I understand it, is

that more often than not you used it with the loose-

ring adjustment; is that correct"?

A. That is correct.

Q. Now, the other Schmeiser device you have

now has [148] how many draft tubes?

A. One.

Q. And are the rings on it loose or tight?

A. They are loose.

Q. Loose? A. Loose.

The Court: When did you get that particular

one, Mr. Chezick, the one you just referred to ?

Mr. Naylor: That is the one he purchased of his

brother, your Honor.

The Witness : Oh, three, four, five years ago.

The Court: You got it from your brother?

The Witness: That is right. He quit farming,

and I bought it from him.

Q. (By Mr. Naylor) : Are you certain that the

machine which you j)urchased of your brother was

a Schmeiser-built machine? A. It was.

Q. It was? A. That is right.

Q. And did it have rings of the Schmeiser de-

sign on it? A. It had.

Q. And have you bought any replacement rings ?

A. A few.

Q. From whom did you purchase them ? [149]
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A. Schmeiser.

Q. Schmeiser. You went to them to purchase

rings of the Schmeiser design, is that correct?

A. That is right.

Q. And those have been placed on the apparatus,

is that correct? A. That is right.

Mr. Naylor: I think that is all.

Redirect Examination

By Mr. Young:

Q. Mr. Chezick, we are dwelling this morning,

as I understand, on three different roller assemblies.

As T miderstand your testimony, the first was a

three-unit job with a large central unit and two

four-foot tandem units? A. That is right.

Q. That you never purchased; am I right?

A. I never, no.

Q. That was purchased by a man named

Weaver? A. L. W. Weaver.

Q. The second of these units we talked about

was one Mr. Schmeiser brought to your property?

A. That is right.

Q. And that had a defect, or two or three, in

youi' opinion, and we have been over those?

A. That is right. [150]

Q. As I understand it, it also rings which would

ball up because there was not enough clearance be-

tween the rings and the pipe; was that one of the

troubles in the device Mr. Schmeiser brought to

vou? A. That was one of the troubles.
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Q. And, as brought out on your direct testimony

yesterday, another trouble it wasn 't wide enough ?

A. That is right.

The Court: You don't need to go into anything

brought out on direct.

Q. (By Mr. Young) : You mentioned the rings

were snug ; by that you meant what ? What did you

mean by ''snug rings'"?

The Court: I think it is clear. Oh. you may an-

swer. What did you mean by "snug'"?

The Witness: Less than a quarter or maybe an

eighth of an inch clearance.

Q. (By Mr. Young): But capable of turning?

A. Capable of turning if everything is clean.

Q. Do you recall the size of the pipe which was

furnished to you after Mr. Schmeiser made the al-

terations ?

A. No. I just know that I had two or three

inches of looseness in my ring.

Q. I again call your attention to Exhibit D, and

ask [151] if there is anything in that photograph

to show a weld for lengthening the frame.

The Court: That is the machine that you sold to

Mr. Norman, is it?

The Witness: That is correct.

Yes, I can notice one. He put the same amount

in on each side of the machine.

Q. (By Mr. Young) : And the weld shows in

the photograph? A. That is correct.

Mr. Young: Thank you.

The Court: Mav I see it?
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(Exliibit liaiulc'd to the Court.)

Th(^ rourt: Show tliat to Tne?

The Witness: Here (indicating), al)ont so much

(indicating).

The Court: For the record, the witness pointed

—show the Court where you pointed to.

The Witness: Here and here (indicating). You
can just see it across there.

The Court : You are now referring to the

The Witness: Right back of the ring.

The Court : to the ring that is on the top of

the machine?

The Witness: That is right. [152]

* » *

Q. Did Mr. Weaver buy the unit that he pur-

chased from Mr. Schmeiser on your recommenda-

tion?

A. I don 't know if he did or not. That is for him

to decide. [159]

Q. Did you recommend the Schmeiser unit to

Mr. Weaver?

A. T talked to him about it. I don't know whether

he decided on it or not, though.

Q. Did you induce him to buy the Schmeiser

unit? A. I didn't twist his arm.

The Court: Well, can you answer that without

using that expression?

The Witness: No, I didn't induce hini, no. He
is a very good fanner, and he is a ])r('tty good judge

of equi])nient.
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Q. (By Mr. Naylor) : Let me ask you, were you

instrumental in Mr. Weaver purchasing the Schmei-

ser equipment?

A. I would like to know a little more, how do

you mean by that?

Q. Were you instrumental in Mr. Weaver pur-

chasing the Schmeiser equipment?

A. You mean did I get a commission, or any-

thing ?

Q. Did you have anything to do with it?

A. We talked about it. We talked as far as

goinii- together with it, but it wasn't what I wanted,

so therefore—I don't remember; I may even have

come down to Fresno with him about it.

Q. Again I would like to show you a copy of

3^our deposition, given on June 19, 1952, and I

direct your attention particularly, Mr. Chezick, to

page 34, and the question which [160] commences

on line 6 thereof.

Do you recall being asked by Mr. Young, defend-

ant's counsel, the following question commencing

on line 6 of page 34 of that deposition:

"Q. Mr. Chezick, as I understand your tes-

timony, you first became interested in these

two roller assembly units at the Sacramento

Fair, is that right?"

Do you recall being asked that question?

A. Yes.

Q. And your answer, appearing on line 9, does

it not, as follows:



1(54 Ethel R. Schmeiser, et ah,

(Testimony of Alviii Chezick.)

"A. That is vio-ht."

And the next qiu^stion was a Topotition of that, ap-

pearing on line 10, hy Mr. Young:

''Q. Is that right <? A. That is right."

And do you recall being asked the question which

appears on line 11, page 34, by Mr. Young, reading

as follow^s:

''Q. Later, you were instrumental in having

a neighbor purchase one of these machines

from the Schmeiser Company, is that correct?"

Do you remember that question?

A. Sure, I guess
;
yes, sir.

Q. And do you remember giving the answer,

which appears on line 13, namely, "That is [161]

right"? A. I guess I did.

Q. It w^as Mr. Weaver you were identifying

there, was it not ? A. That is right.

Mr. Naylor: I think that is all, your Honor.

The Court: May I see that just a second?

(Deposition handed to the Court.)

Mr. Naylor: No further questions, your [162]

Honor.
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VERNON C. BRITTON
called as a witness on behalf of the defendant, hav-

ing been first duly sworn, was examined and testi-

fied as follows:

The Clerk: State your full name, please.

The Witness : Vernon C. Britton.

The Clerk: B-r-i-t-t-o-n

?

The Witness: B-r-i-t-t-o-n.

Direct Examination

By Mr. Youn^

Q. Will you state your full name, please?

A. Vernon C. Britton. [164]

Q. And your occupation ? A. Farmer.

Q. How long have you been a farmer?

A. All my life.

Q. Where do you farm?

A. Near Firebaugh.

Q. Firebaugh, California? A. Right.

Q. About how far from Fresno?

A. About 43 miles.

Q. Would you tell us something of the present

size of your operations? How many acres do you

farm ? A. Approximately 6500.

Q. Sixty-five hundred? A. Right.

Q. And about how many men do you have in

your farming operations?

A. Well, it varies seasonally, but we employ be-

tween 100 and 120 the year around.

Q. Do all of these men work under your direc-

tion ?
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A. Well, they do indiroctly. T liave foremen that

actually oversee the operations.

Q. Do you own the land? A. Yes.

Q. All of it? [165]

A. No, we lease part of it.

Q. Would you estimate the proportion you

lease ? A. About 2500 acres.

Q. Mr. Britton, I hand you two photographs,

and ask you if you can identify them.

A. Yes, I can identify them.

Q. What is shown in those photographs?

A. It a])pears that the Schmeiscr Culti-Packer

thr.t we ov.ii is in these pliotographs.

Q. You say "we own." Do you liave title?

A. My company does.

Q. You operate as a corporation ? A. I do.

Q. How long haA'c you o])erated tliat way?

A. Since March of 1947, T believe.

Q. And before that

?

A. As an individual.

Q. I see. At the present time you own the tools

shown on those photographs? A. Yes.

Mr. Naylor: 1 would like to inquire—excuse the

interruption—1 should like to iiKjuire at this time,

of ^Ir. Young, if the Court please, as to whether he

proposes to pi'ove or attempt to prove, through this

witness, a so-called prior public use of the invention

in suit. [166]

Mr. Young: I intend to prove through this wit-

ness that the device was on sale by the Schmeiser

Com])aii>' more than one year ])ri<)r to the filing date
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of the application which resulted in the patent in

suit.

Mr. Naylor: In that connection, I am obliged to

make a formal objection, on this ground: In the

Interrogatories which were offered yesterday, and

which your Honor received in evidence. Interroga-

tory No. 5, propounded by the plaintiffs in this

action, the executor and executrix of the estate of

Mr. Schmeiser, read as follows:

"With respect to each of the alleged public

uses and sales pleaded in paragraph XVII of

defendant's answer, list what public uses or

sales will be relied on at the trial and with re-

spect to those listed, state:

"1. Where such public use or sale took

place.

"2. Where the alleged anticipating struc-

ture is now located, if still in existence.

"3. The date on which such public use or

sale is alleged to have taken place.

"Answer:

"1. (a) On the farm of Albert Chezick,

Robertson Boulevard, Route 2, Box 150, Chow-

chilla, California.

"1. (b) On the public streets of the City

of Fresno and at the Fresno Airport. [167]

2. (a) On the farm of W. T. Norman,Hi
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Van Buren Street, Route 1, Box 723, Chow-

chilla, California.

''2. (b) At Thomas Weldino: & Manufac-

turing Co., Maple and South Highway 99,

Fresno, California.

''3. (a) During the year 1939.

"3. (b) During each of the years 1940,

1941, 1942."

Now, if that interrogatory be examined, your

Honor, it will be noticed that the defendant was

giving us notice, as required under the discovery

rule in the Federal practice, of two prior public

uses, and but two and only two, on which it would

rely at the time of the trial.

The purpose of that interrogatory, as your Honor

can well appreciate, was so that the plaintiffs could

come into this court fully prepared to meet any

defense and every aspect of every defense asserted

by the defendant. It is a practice that is resorted to

not only in patent cases but in other cases as well,

and that is the very fundamental ])urpose for which

the interrogatory rule was established.

And now w(^ are confronted with a third prior

public use concerning which we were not noticed,

were not notified in any respect.

Mr. Young: May I inteiTuj)t? We are not claim-

ing y)rior public use.

Mr. Naylor: You are claiming a sale.

Mr. Young: Claiming a sale. [168]
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Mr. Naylor: That is exactly what the interroga-

tory says.

The Court: Just a moment; just one at a time.

Go ahead and finish.

Mr. Naylor: The interrogatory, as I previously

stated, your Honor, was worded, '4ist what public

uses or sales will be relied on at the trial and with

respect to those state," then there follows an

enumeration of certain questions.

Now, thus far this case has been prepared by the

plaintiffs on the understanding and in full good

faith reliance of the answer to that interrogatory.

We know of the Chezick machine, which is the ma-

chine Mr. Chezick sold to Norman. We know the

condition of it. We have taken discovery depositions

concerning it. And we know of the so-called City

of Fresno machine. That is the second one identi-

fied in the interrogatory answers.

To be now confronted with a third or possibly a

fourth, fifth and sixth—it could go on indefinitely

—

prior public use and prior public sale, which we

were not noticed on at all, was what the rules were

intended to prevent, to prevent surprise, when the

procedure was set up for the express purpose of

bringing the facts of this case out in the open and

allowing the plaintiffs to meet them fairly and

squarely.

I submit the defendants should not be permitted

to prove prior public uses, any more than they

should be [169] permitted to bring into this record
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new patoiits in contravention, nnder the 30-day

notice rule that ])ertains in these ])roce('dings.

The Court: Now you may proceed.

Mr. Young: Your Honor, in the answer we set

up under the paragraph XVTI, the alleged inven-

tions were known to be on sak^ and in ])ublic use

prior to May 8, 1943, by each of the following per-

sons listed, of Theodore G. Schmeiser. At the time

the answers to the interrogatories were prepared,

we didn't know of this device. We found this device

by reason of your Honor granting the motion to

produce. The list of invoices was given to us, copies

of those, from the company. This machine was

located from one of those invoices.

Prior to that—I believe the date is about two

weeks ago—we knew nothing a])out the existence of

this machine. In running down the early invoices

given us by these people, at this late date we found

these devices. The interrogatories when answered

were true. We knew nothing about it at that time.

This information has been in the files of the Schmei-

ser Company all the time. In the face of our charges

that some of the machines embody this flex feature,

we were met with a stone wall until the motion to

produce was granted.

It is on that basis we ask to be allowed to show

that this machine^ was sold to this man ])ri()r to tlie

critical date.

Mr. Xaylor: Obviously, we are left with a sur-

prise [170] witness, concerning a surprise defense;

and I submit that is the very purpose for which the



vs. Y. Thomasian, etc. 171

(Testimony of Yernon C. Britton.)

rule was promulgated. It is an unfair position,

especially in a case where we are proceeding on the

basis of an estate of a deceased person. As your

Honor can well appreciate, that imposes an addi-

tional burden on the part of the plaintiffs to meet

and prepare, when the person knowing most about

it is not here.

Mr. Young returned the documents to us under

date of November 30. They were supplied to Mr.

Webster on November 20, 1953. Hero we are on

December 15. Even if after the date of that letter,

when the copies of these invoices were inspected by

Mr. Young, we had been informed, we would be

here in an entirely different position than we are

here now in this court, and I respectfully sub-

mit

The Court : The Court never had a matter of this

kind, and I would like some advice with regard

to it.

This was obtained through action after the Court

order ?

Mr. Naylor: That is correct.

The Court: What position does that put us in?

Mr. Naylor : I think it imposed an obligation on

defendant's counsel, the moment he detected any-

thing which rightfully belonged as an amendment

to the answer to interrogatory No. 5, to at once

notify plaintiffs' counsel of his intention to rely

on it.

The Court: What have you to say? [171]

Mr. Young: Your Honor, simply by looking nt
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these invoices, you can judge nothing as to whether

the machine embodied the ])atented feature or

whether it did not. These had to be run down one

by one. The only man to do that is the defendant

himself. He ran these machines down ; many of them

ran into a dead end.

If you like, I can put on his testimony as to the

number of trips he made since I sent that document

back. This was one. The other was the Chezick

roller, because, up to that time, we had neither of

those.

The Court: Mr. Naylor, are you not prepared to

meet this testimony?

Mr. Naylor: We are not, your Honor.

The Court: Do you want a continuance?

Mr. Naylor: I think w(^ will have to have a con-

tinuance, in fairness to our clients, your Honor, as

to that testimony. We would want to inspect the

machines, would want to interrogate possibly other

witnesses.

The Court: Have you any other witness?

Mr. Young: Yes, I have—not on this particular

machine, except Mr. Thomas himself, who saw the

machine. I will call him.

The Court: I want to do the right thing. I want

to permit Mr. Naylor to have time to examine into

this testimony.

Mr. Young: That is satisfactory. [172]

The Court: What do each of you suggest in the

matter ?

Mr. Young: Firebaugh is 43 miles away, I un-
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derstand. Will your Honor have any time for us on

Friday ?

The Court: I am not sure I will have, but I ex-

pect to have, because I set aside the whole week for

the trial of this case.

Mr. Young : We had asked for three days. I am
not sure of your schedule.

Would there be time, in a half day, for you to go

to Firebaugh and inspect the machine ?

Mr. Naylor: Inspection of the machine is one

thing. I am apprehensive

The Court: What I want to do is accommodate

this witness as well as you gentlemen. I think Mr.

Naylor should have time, under the circumstances,

and the Court will give him time.

Mr. Young: May I make the suggestion that we

go ahead, make the offer of proof and take the testi-

mony from this gentleman, to be admitted after Mr.

Naylor has had the opportunity to look into this

matter ?

The Court: I think that would be all right. We
will see what Mr. Naylor has to say.

Mr. Naylor: Obviously, I could not conduct an

intelligent cross-examination of this witness.

Mr. Young: That would have to be done at a

continuance. [173]

Your Honor, in the face of all these many things,

pointing out that the Schmeiser people themselves

made and sold these machines too early, and we met

with rebuff after rebuff and finally, after the re-
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quest for documents was granted, that is the only

time we found out about this

The Court : I heard that. It is a question of what

should be done now, whether or not it should be

continued until Mr. Naylor has had an opportunity

to make the examination he is entitled to make.

I want to know how we can save time, whether

we can excuse Mr. Britton and have him return

some other time. I want to find out what is the best

thing to do.

I think the Court will take a recess for a few

minutes, and you talk it over.

^Ir. Naylor: Are you taking youi' noon recess?

The Court: No, we will just take a recess of

about ten minutes.

y\v. Naylor: Thank you.

(Short r(H'(^ss taken.)

The Court: W(*ll, have you reached any ac:ree-

ment ?

Mr. Young : Yes, sir, your Honor. I believe, if it

is satisfactory to the Court, that we will continue

as to this witness, both direct and cross-examination,

on January 19, 1954.

The Court : I will see if I have a case on January

19th. [174]

T have eight cases set for two days—no, that is

not then.

AVell, I think I can take it. You will continue with

the direct examination and the cross-examination on

the 19th?

f
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Mr. Young: Of this witness.

The Court: The 19th of January?

Mr. Young: Yes, and any corroborating wit-

nesses, I take it.

Mr. Naylor: And the right of rebuttal.

The Court: I don't want to take a lot of wit-

nesses, now. It is just this witness, or any other

witness which you have to rebut this witness.

Mr. Naylor: I see, your Honor.

The Court: It will be only in regard

Mr. Young: To this particular device.

The Court: to Mr. Britton 's testimony; and

whatever testimony you may have in rebuttal as to

his testimony only.

Mr. Young : As to the identification of the photo-

graphs which were taken by Mr. Thomas, may I

put Mr. Thomas on the stand at that time to prove

the photographs, and for no other reason?

The Court: Can he testify this afternoon?

Mr. Young: He can, if Mr. Naylor will permit

him to.

Mr. Naylor: I have no objection to his testifying

that he took those photographs. [175]

The Court : The Court will excuse you, Mr. Brit-

ton, until January 19th at 10 o'clock. That is Mr.

Vernon Britton?

The Witness : Vernon Britton.

The Court: You are excused now, and you will

return on January 19th at 10 o'clock.

And you have w^hatever witnesses have reference

to Mr. Britton 's testimony, here at that time, also.
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Mr. Naylor: That is understood.

The Court: The case will be entirely concluded

at that time.

Mr. Naylor: That is understood.

(AVitness excused.)

Mr. Naylor: As a ])art of this continuance as

to Mr. Britton 's testimony, may we have a stipula-

tion from Mr. Young and the understanding of the

Court that we may have a right to inspect the ma-

chine at Mr. Britton 's place, Vithout bringing a

forma] motion under rule 34 for the right of in-

spection ?

Mr. Young: So stipulated.

The Court : Agreeable to the Court.

We will now recess until 2 o'clock.

(Whereupon, at 12:05 o'clock noon, a recess

was taken until 2 o'clock p.m. of the same [176]

day.)
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Wednesday, December 16, 1953—2:00 P.M.

The Court : You may call the next witness.

Mr. Young: Stanley Bevins.

STANLEY A. BEVINS
called as a witness on behalf of the defendant, hav-

ing been first duly sworn, was examined and testi-

fied as follows:

The Clerk : Just state your full name, please.

The Witness: Stanley A. Bevins.

The Clerk: B-e-v-i-n-s?

The Witness: Yes, sir.

Direct Examination

By Mr. Young:

Q. Mr. Bevins, will you state your occupation?

A. Sewer foreman. City of Fresno.

Q. How long have you worked for the City of

Fresno? A. Since 1936.

Q. Have you been employed continuously since

1936 by the City of Fresno?

A. There was one break, military leave.

Q. During what years 1 A. 1942-1944.

Q. Do you have any record with you which

would establish the dates from which you were on

leave from employment by the City? [177]

A. Yes, sir.

Q. What is that?

A. An honorable discharge.

Q. Honorable discharge from what?

A. From the United States Navy.
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Q. May T soo it?

A. Yes, sir (lianding docuiTient to coinisel).

Q. Mr. Bevins, you liave handed me your honor-

able discharge from the Navy. This is your original

discharge, is it not .^ A. Yes, sir.

Mr. Young: T ask for a stipulation that we may
use a copy of this, so that we may give the original

back to Mr. Bevins.

Mr. Naylor: That is quite agreeable.

(Document returned to the witness.)

The Court: Let me see it, Mr. Bevins.

The Witness: Yes, sir (handing document to the

Court).

Q. (By Mr. Young) : Mr. Bevins, does that in-

strument contain any dates showing when you were

inducted into the Navy? A. Inducted?

Q. Taken into the Navy? A. Enlisted.

Q. Enlisted? [178] A. Yes, sir.

Q. I call your attention to the second paragraph

on the page you are looking at.

A. I haven't looked at it for so long I don't

know what it is.

Mr. Naylor: Mr. Young, if it will save any time,

I will stipulate the document shows he enlisted as

of October 3, 1942.

Mr. Young: Thank you, sir.

Q. Does the document show the date of dis-

charge? A. Yes, sir.

Q. What is the date shown?

A. December 21, 1944.
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Q. Mr. Bevins, did you leave Fresno to take up

your work in the Navy as of the first date men-

tioned? A. No, sir.

Q. What was the date when you left Fresno "?

A. It was in December of 1942. I don't find it

on here. The date on here would be the enlistment

in the Naval Reserve, and then I was called up in

December of '42.

'Q. Do you recall whether it was before or after

Christmas'? A. It was before Christmas.

Q. Do you recall when you returned to Fresno

after your service in the Navy? [179]

A. On Christmas Day, 1944.

Q. Now, before you went into the Navy, before

you left Fresno, you stated that you were employed

in the Sew^er Department for the City?

A. Yes, sir.

Q. I hand you a photograph, and ask you if you

can identify what is shown there ?

A. This is a type grader that the City of Fresno

had, with the modification of the use of a rota-tiller,

as I know now

The Court: Will you read that answer, Mr.

Buck?

(The answer was read.)

Q. (By Mr. Young): Mr. Bevins, by ''rota-

tiller," do you mean a device having a central pipe,

with a group of toothed rings mounted on the pipe ?

A. Yes, sir.

Q. Just for convenience, shall we call that a

roller ? A. Yes.
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Q. Will you describe where in that ])h()t()j]:ray)h

you find sueh a roller?

A. The roller is huni^' on the A-franie attach-

ment to the front of the .c:rader.

Mr. Young: Let the record show that the photo-

graph is a copy of the photograph which appears

on Defendant's DH to [180] the depositions taken

in June of 1952.

In place of offering the identical photograph

which was in the depositions, and which is a nega-

tive, I ask a stipulation that we may use the print,

which I have exhibited to opposing counsel.

Mr. Naylor: That is agreeable.

^Ir. Yoimg: I ask that this be identified as De-

fendant's Exhibit next in order.

The Court: You ask that it what?

Mr. Young: Be admitted into evidence.

The Court: Let it be received in evidence and

marked as Defendant's Exhibit F.

(The photogra])h referred to was marked

Defendant's Exhibit F and was received in evi-

dence.)

Q. (By Mr. Yoimg) : Mr. Bevins, will you tell

me the first time you remember the unit as shown

in that photograph?

A. At the Chandler Field Airport.

Q. Mr. Bevins, do you recall the circumstances

of your being at the Chandler Field Airport? Why
were you there ?

A. In the process of the resurfacing the stri])s.
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or the strip adjacent to the main runway, in tearing

np the existing oil to pulverize and remix with fresh

oil to lay down a new strip, the equipment that was

out there tore loose some of the prefabricated rings

on the drainage system, and [181] caused oiled dirt

to go into the box of the system, which would cause

a temporary stoppage in the drainage system itself.

And, as a member of the Sewer Department and in

charge of a crew at that time, we went out to clean

out the oiled dirt out of the boxes, to reset the

rings to be recemented, so the drainage system

could work the same as it had been before the grad-

ing crews had came in on the project.

Q. I see. You were there, then, to tix the drain-

age system which had been partially plugged up by

reason of this resurfacing operation; am I correct?

A. Yes, sir.

Q. Did you have an opportunity to inspect this

device closely?

A. I would like to have a clarification of that,

sir. Do you mean inspect as an inspector, or ob-

server ?

Q. Did you watch it operate 1

A. We observed it, yes, because of the novelty.

Q. Would you describe what you saw at that

time as to the operation of the device? How did it

work ?

A. The instrument hung underneath the grader

on the—was applied to the broken up old oiled dirt,

and that is—for clarification, these arms here exert

a pressure down on the existing teeth, I mean, on
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the original A-iron, and with this toothed roller

underneath hero, they could exert [182] a i)ressure

down which would put these teeth in contact with

the larsei' chunks of broken oil and cause a ])ul-

verizing- effect. It would break u]) the larger par-

ticles into smaller pieces, so it would be easily

reoiled and relaid.

The Court: Which is the front end of it?

The Witness: This (indicating) is the front end

of the grader itself. The motor and the operator is

back here (indicating).

Q. (By Mr. Young): Mr. Bevins, did this de-

vice have a central pipe? A. Yes, sir.

Q. And did it have a number of loose rings on

that pipe? A. Yes, sir.

Q. Do you recall how loose the rings were?

A. Exactly, no. They were sloppy, but exactly if

they had a certain amount of clearance, no. I

wasn 't interested in that.

Q. Did you notice whether any ring could move

vertically with res])ect to any other ring, or was that

part of your recollection of this?

A. They could juni]) u]) and down, you could

see that. Tt wasn't a sheep's foot, that the rings w^ere

mobile.

Q. The comparison that you are making there,

Mr. Bevins, is that, as T understand it, a sheep's

foot roller [183] has a large munber of projections

which extend out, but which are all fixed to a cen-

tral ])art which turns? A. Yes, sir.

{}. Whereas in this tool, you noted that the in-
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dividual rings could have individual movement ; am
I right? A. Yes, sir.

Q. Do you recall, Mr. Bevins, if there was any

end play between the rings'? A. No, I don't.

Q. You don't remember? A. No, sir.

Q. Do you know the name of the man who oper-

ated the tool at Chandler Field Air Base?

A. The operator on the small type at the airport

was Mr. Adam Pretzer, an equipment operator for

the Street Department.

Q. Would you spell his name?

A. His last name ?

Q. Yes. A. P-r-e-t-z-e-r.

Q. And he was a City employee at that time?

A. Yes, sir.

Q. Mr. Bevins, you said that this job, which took

place at the Chandler Field Air Base, occurred be-

fore you went into the Navy. Am I right on [184]

that? A. Yes, sir.

Q. How are you sure of that?

A. Well, they reoiled those adjacent surfaces be-

fore I went into the Service, and, as far as I know,

they have never been oiled since. Most likely—to go

on, most likely if they had been reoiled since, why,

we would be out there replacing the same rings.

Q. So far as you know% you have not seen the

device shown in this photograph since you returned

from the Navy; is that right?

A. This particular device?

Q. As shown in the photograph, that is mounted
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underneath the caterpillar grader. Have you seen

that device since you returned from the Navy ?

A. I believe I have, yes.

Q. Where did you see if?

A. I don't know. There are quite a few streets

here in Fresno, and I wouldn't know whether it

was in the yard or on the streets.

Q. You may have seen it operating on the city

streets of Fresno ? A. Yes, sir.

Q. After you had been in the Navy?

A. Yes, sir.

Q. I see. Are you positive that it had this [185]

individual movement of the rings at the time it was

at the airport ?

A. Yes, sir. That was the novel part of it, was

the fact it was loose.

Mr. Young: That is all.

Cross-Examination

By Mr. Naylor:

Q. Did you have anything to do with the pui--

chase of equipment for the City of Fresno, prior to

your going into the Navy, Mr. Bevins?

A. No, sir.

Q. Did you have anything to do with the pur-

chase of the piece of equipment shown, or purport-

ing to be shown, in Defendant's Exhibit F
A. No, sir.

Q. on behalf of the Citv of Fresno?

A. No, sir.

Q. I take it, then, that you are not concerned

I
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with what the city's arrangement was with respect

to purchase of this particular piece of equipment ?

A. No, sir.

Q. You don't know when it was purchased, do

you? A. No, sir.

Q. Do you know from whom it was purchased?

A. No, sir. [186]

Q. Do you know the condition the equipment was

in at the time of purchase by the city?

A. No, sir.

Q. Do you know the construction of the device

at the time of its purchase by the city?

A. No, sir.

Q. Your testimony here is given on the basis of

your recollection, pure and simple; is that a fact?

A. That is right, sir.

Q. Now, with respect to the equipment that is

shown in Defendant's Exhibit F, prior to this job

at Chandler Field Airport, had you ever seen any

kind of a roller mounted under a grader?

A. No, sir.

Q. You had not? A. No, sir.

Q. Could that have been the novelty that at-

tracted your eyes when you saw this machine?

A. Yes, sir.

Q. It could have been? A. It was.

Q. It was. The fact it was a roller mounted

under a grader? A. Yes, sir.

Q. Did you observe, in that particular piece

of [187] apparatus, some mechanism whereby pres-
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sure could be applied by the operator on the roller

which was mounted under the grader?

A. Yes, sir. It was mounted on the A-frame.

Q. Mounted on the A-frame? A. Yes, sir.

Q. And you observed the operator

The Court: Wait. You showed me that?

The Witness: Yes, this arm here (indicating:).

The A-frame here is where this row of teeth are, I

mean here (indicating).

Q. (By Mr. Naylor) : Did you observe the op-

erator applying: pressure through this mechanism,

on the roller under the grader?

A. The device was lowered to the surface of the

soil which would be worked by the mechanism of

the grader itself. Whether there was great pressure

or medium or light, I wouldn't care to say.

The Court: Where does the operator sit there?

The Witness: It isn't in the picture at all, sir.

The Court: It isn't?

The Witness: He is back here (indicating).

Q. (By Mr. Naylor) : Then it could have been

that the operator was merely dragging this particu-

lar r()ll(>r? Could it not have [188] been so, when

you observed it?

A. The question "dragging," you mean

Q
A
Q
A

Q
Q

Merely towing it along of its own weight?

Without

Without pressure.

Without undue pressure on it?

Yes. A. It could have been, yes.

Then again, he could have been applying
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some pressure to it? A. Yes, sir.

Q. Do you know what kind of a grader this par-

ticular roller that you observed being operated at

Chandler Field Airport was mounted on?

(Testimony of Stanley A. Bevins.)

A. I believe it was a small caterpillar.

Q. A small caterpillar? A. Yes, sir.

Q. And are you using there the name "cater-

pillar" in the brand name sense?

A. In the brand name, yes, sir.

Mr. Naylor: Thank you. That is all.

The Court: Let me see that picture.

(Photograph handed to the Court.)

The Court: Mr. Bevins, just when was it you

were at the Airport and saw this machine? [189]

The AVitness: It was previous to 1942. To year

or date, sir, I couldn't—I can't remember that.

The Court : It was before you left to go into the

Navy?

The Witness: Yes, sir.

The Court: Before you left Fresno?

The Witness: Yes, sir.

The Court: Do you remember when you left?

The Witness: It was in December, 1942.

The Court: That is all.

Mr. Young: No more questions.

The Court : You may stand aside.

(Witness excused.)

Mr. Young: Mr. Pretzer.
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ADAM PRETZER
called as a witness on behalf of the defendant, hav-

ing been first duly sworn, was examined and testi-

fied as follows:

The Clerk: Just state your full name.

The Witness: Adam Pretzer.

Direct Examination

By Mr. Younc^:

Q. Mr. Pretzer, would you please state your

present occupation? A. No occupation.

Q. You are retired?

A. T am retired, yes, sir. [190]

Q. When did you retire?

A. A year ago last November.

Q. And what did you do before that?

A. I w^as grader for the City of Fresno.

Q. How many years did you work for the city?

A. Well, I started in 1922.

Q. And you worked continuously until 1952?

A. Yes, with the exception of a little over one

year in the period betw^een. I laid off.

Q. About what year was that you laid off, do

you recall? A. Oh, that was about '26.

Q. Tn 1926? A. Yes, sir.

Q. But from 1926 until 1952, you were continu-

ously employed by the City of Fresno ?

A. I came back in 1927.

Q. I see.

A. (Continuing) : Then I was continuously em-

ployed.
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Q. I see. What type of work did you do for the

city?

A. Operator, grader operator in the streets.

Q. Mr. Pretzer, I hand you Defendant's Exhibit

F, and ask you if you have ever seen the device

shown in that photograph ? A. Yes, sir. [191]

Q. Will you please describe that device? What
does the photograph show?

A. It shows the Schmeiser pulverizer, as we

called it, put on these hangers, so that we could put

some weight on it to cnish the clods and oiled dirt.

Q. I see. Do you know where that came from, the

roller unit? A. Yes, sir.

Q. Would you tell us?

A. It came from Mr. Schmeiser in 1942.

Q. Are you the man referred to by Mr. Bevins

who drove this caterpillar tractor or grader?

A. It was a caterpillar grader, a rubber-tired

rig.

Q. Does the driver's seat show in that photo-

graph? A. No, sir.

Q. You are positive that is the same machine

that you drove? A. Yes, sir.

Q. Did you have any occasion to look at or in-

spect this roller unit ?

A. Yes, sir, all the way through from the time

—

before it was put on this grader until after

Q. When it was put on this grader, did it have

a central pipe? A. Yes, sir. [192]

Q. Did the pipe have bearings at the end?
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A. It had the Ford spindle hearings holted on

each end.

Q. Did it have toothed rings? A. Yes, sir.

Q. Do you recall how tight the rings fit to the

pipe?

A. Oh, those were, I would judge, about an

inch and a half or two inches at that time.

Q. That is, loose on the pipe?

A. Yes, they were loose.

Q. Did you ever operate that machine on the

streets of the City of Fresno? A. Yes, sir.

Q. Did you operate it continuously all year

round ?

A. Just (luring tlie sunmier months, about five

months of the year.

Q. Why is that?

A. In the summer time is the only time wo tear

up the oil streets. In the winter time, you can't

break the oil streets; it is too cold.

Q. Did you operate this more than one season?

A. Yes, two seasons, two or three seasons.

Q. Did you operate that machine at the city of

Fresno airport. Chandler Field? A. Yes, sir.

Q. Do you recall seeing Mr. Bevins there? [193]

A. Yes, sir.

Q. How do you happen to recall seeing him?

A. Oh, he was out there. The other rig had tore

the ring off of the water system out thei'e, the sewor

system, so they went out there and set it back on.

Q. As 1 understand it, you wore employed by

the City Road Department, is that right?
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A. Street Department.

Q. Street Department f A. Public Works.

Q. How did you happen to be out at the airport ?

A. We were tearing the runway up and reoiled

it and resurfaced it.

Q. Do you recall, in the operation of this device,

that the individual rings could move up and down,

as respects to the pipe? A. Yes, sir.

Q. Do you know why they did that, what the

purpose of that movement was ?

A. That was to keep them from plugging up

between the pipe and the rollers, so they would keep

continuously rolling.

Q. Mr. Pretzer, I hand you a group of four

photographs, identified as Defendant's Exhibits

D-10, D-11, D-12 and D-13, which were used at the

time of the depositions in June of [194] 1952.

(Counsel confer.)

Mr. Young: Your Honor, we would like to find

clean copies of these, if we can. We find that the

photographs in the depositions were marked.

Q. Mr. Pretzer, I hand you a photograph, and

ask you if you can identify the device shown in that

photograph? A. Yes, sir.

Q. What is the device?

A. That is a roller.

Q. What roller?

A. The roller that we had on this grader.

Q. Have you seen the roller in the location where

it is shown in that photograph? A. Yes, sir.
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Q. Do you recoi?nize that location?

A. The location? No, I couldn't tell you the

location where it was taken, for sure, no.

Q. As I understand it, you say that is the same

roller as the one which was mounted under your

caterpillar grader? A. Yes, sir.

Q. Do the rings appear to be worn?

A. Yes, sir.

Q. Can you account for that?

A. It is the wearing of the—rolling on the [195]

oiled dirt wears them off.

Q. When did you last see the machine in the

condition shown in that photograph?

A. Well, I have seen that on the—about '51, I

believe.

Q. Let me refresh your recollection

A. It is when they put this frame on it, a differ-

ent frame.

Q. Have you not seen that particular unit since

two years ago?

A. Oh, yes; but they had changed it.

Q. T am trying to find out whether you have

seen what is shown there within the last day or so.

A. Not in the last day or two, I have seen it in

the last day or two out at Yeppie—out at Mr.

Thomas'.

Q. That is what I was asking you. You have seen

that machine? A. That roller.

Q. Where is it now, as far as you know?

A. Out at Mr. Thomas'.

Q. When did you last see it?
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A. I seen it, oh, about four or five days ago, I

believe.

Q. Could it have been this week?

A. Yes. [196]

Q. Who was present when you saw that roller?

A. Well, you were there, and Mr. Yeppie

Thomas, and Johnny Hlafsa—another fellow, I

can't pronounce the name.

Mr. Young: The name is a difficult one, your

Honor, H-1-a-f-s-a.

Q. You know the man by the name of Johnny?

A. Yes, sir.

Q. Who is Johnny?

A. He is an electric welder.

Q. Where does he work?

A. City of Fresno.

Q. Mr. Pretzer, would you say from that photo-

graph, does it show any flex for the rings? That

is, does it show that the rings can move with respect

to the pipe?

A. AVell, yes, there is some—in this dark spot,

that is the space between them.

The Court: What is the space between them?

Show me.

The Witness: This dark spot in here (indicat-

ing).

The Court: Which is the roller?

The Witness: This (indicating) is the roller

here, and this (indicating) is the pipe. These are

the flanges, and this is the pipe here (indicating).
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It is all gummed u]) with oiled dirt, tliat yon cairt

see too miu'h.

The Court: Talk a little louder.

The Witness: T say it is all scummed up with

oiled [197] dirt underneath these rollers.

The Court: Now, is this the pipe here (indicat-

ing:)?

The Witness: Yes, sir.

The Court: That is the roller, is it?

The Witness: That is the pipe, and this (indicat-

ing) is the rollers from here up.

The Court: Which do you call the rollers?

The Witness: These are the rollers here (in-

dicating) ; they have the teeth of it.

The Court : Which is the central portion of this ?

The Witness: The central portion—this is the

pipe here (indicating), from here down.

The Court : Is this (indicating) the top of the

pipe?

The Witness: Yes, sir. That pipe has about a

half inch of oiled dirt stuck on it between the pipe

and the ring.

The Court : May T ask what this is here (indicat-

ing) ? What is that part?

The Witness: That is the roller, the top pai't of

the roller; and then the rings are up in here (in-

dicating), you see. What I mean, the rings—that

is the ring here (indicating) to keep the rollers

from coming off here on this tlange welded here.

Mr. Young: Your Honor

The Court: Wait a minute.
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This part here (indicating) is welded to [198]

these projections here?

The Witness: Yes. This here is welded to the

pipe so the rings can't slip off the end of the pipe.

The Court: Where is the pipe over which the

rings move?

The Witness: You can see the rings in here (in-

dicating), see, these points here. They are wore

down so bad, see.

The Court: What is this space in here (indicat-

ing) ?

The Witness : That is the space between the ring

and the pipe.

The Court: Very well.

Have you any questions ?

Mr. Young : I ask that the photograph be offered

in evidence as Defendant's Exhibit next in order.

The Court: It may be received and marked as

Defendant's Exhibit G.

(The photograph referred to was marked De-

fendant's Exhibit G and was received in evi-

dence.)

Q. (By Mr. Young) : Mr. Pretzer, I hand you

another photograph, and ask you if you can iden-

tify it? A. Yes, sir.

Q. What does it show?

A. It shows the pipe and the ring. [199]

Q. Does it show the same machine as the last

photograph? A. Yes, sir.

Q. Does it show the pipe ?
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A. Shows the pipe ])lainly here on this one.

Q. Will you point out to the Court where the

pipe is?

(Witness indicating to the Court.)

Q. Does it show the rings ?

A. The rings are here (indicating).

Q. Does it show the worn teeth on the rings?

A. Yes.

Q. Does it show the rings are larger inside diam-

eter than the outside diameter of the pipe?

A. Yes, sir.

Q. How can you tell?

A. There is a space between here and there (in-

dicating).

Q. Now I call your attention to three lugs, which

ap})ear as a flat plane surface spaced at intervals

around the end of the pipe, on this photograph. Do
you know what those lugs were for?

A. Yes, sir.

Q. What for?

A. To keep the rings from falling off—ninning

off the end of the pipe.

(Exhibit handed to the Court.) [200]

The Court: T don't suppose this indentation

marked on here has any significance ?

Mr. Young : Which indentation, sir.

The Court : It says, *'Ring" there.

Mr. Young : That is not supposed to have signifi-

cance here.
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Q. Mr. Pretzer, I call your attention to the fact

that api:>ears to be a central shaft in this device.

A. Yes, sir.

Q. Do you loiow why that shaft is there ?

A. Yes, sir.

Q. Would you tell us ?

A. After the City had bought it, they had to put

that shaft through to keep from breaking these

spindles.

Q. Do you know who put the shaft in?

A. Yes, sir.

Q. Who did?

A. Johnny, the city welder.

Q. Are you satisfied that the machine as shown

in this picture, with the exception of the shaft, but

the machine including the pipes, the rings, and the

lugs, are the same as those used under your cater-

pillar grader? A. Yes, sir.

Q. And you are satisfied that that was used at

the Chandler Airport job which you have spoken

of? [201] A. Yes, sir.

Mr. Young: That is all.

The Court: You say "the same as." That is the

machine that was used, was it?

The Witness: This rig, with the exception of

this pipe.

The Court: Yes, but the other part of the ma-

chine was actually used at the airport ?

The Witness: Yes, with the exception

The Court : When Mr. Bevins was there ?
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The Witness: Yes. We were talkinp^ about the

shaft going tlirough there.

Mr. Young: I offer this ])hotogra])h as Defend-

ant's Exhibit next in order; and may the record

show that this photograph was Defendant's Ex-

hibit D-10 at the time of the deposition.

The Court: Now, the next exhibit is H, is it

not, Mr. Clerk ?

The Clerk : Yes, H.

The Court: It may be received and so marked.

(The photograph referred to was marked

Defendant's Exhibit H and was received in

evidence.)

Cross-Examination

By Mr. Naylor:

Q. Mr. Pretzer, did you have anything to do

with the [202] purchase of this equipment from Mr.

Schmeiser? A. No, just the demonstrating it.

Q. I see. Someone else in the city took care of

the ]nirchasing of it?

A. Oh, yes; yes, sir.

Q. And on what kind of city equipment was this

apparatus that was purchased from Mr. Schmeiser

installed? Just what was it that the Schmeiser

equipment was added to?

A. What was that again ?

The Court : Read the question.

(The pending question was read.)

\
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The Witness: It was added to a caterpillar

grader, a rubber tired rig.

Q. (By Mr. Naylor) : A caterpillar rubber tired

rig? A. Yes, sir.

Q. Does that caterpillar grader have two large

rubber wheels on it?

A. No, no double wheels.

Q. No, double wheels'? A. No.

Q. What is the approximate size of that wheel

on that particular caterpillar grader?

A. You mean the tires ?

Q. Yes. [203]

A. I don't know just the size, but I know the

drivers

Q. All I am trying to get at, sir, are some of

the wheels larger than the others ?

A. Oh, yes, the rear wheels are much larger than

the front wheels.

Q. Between the wheels is there a frame of some

kind?

A. There is a blade between the wheels, a plane

and a scarifier.

Q. A scarifier blade is mounted on this cater-

pillar grader where in relation to the scraper blade?

A. The scarifier isn't a blade. It is just a digger;

it is an A-frame.

Q. Beg pardon, it is a digger?

A. It is a digger, yes, separate from the blade.

Q. W^here is it mounted on the grader in re-

lation to the blade ? A. Ahead of the blade.

Q. Ahead of the blade ? A. Yes, sir.
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Q. Where was it that the Schmeiser roUer was

mounted on this particular grader?

A. It was mounted in the alley back of his

shop.

Q. No, I mean where on the grader"?

A. Oh, we taken the A-frame, or the scarifier,

off the aims and placed the roller under those [204]

arms.

Q. In place of the scarifier ? A. Yes.

Q. So when it was finally finished, you had a

caterpillar grader with the scarifier removed?

A. Yes.

Q. And a roller of some kind mounted on those

arms ? A. Yes.

Q. And you had the conventional roller and

scraper blade %

A. Yes, used the blade and roller at the same

time.

Q. You say the Schmeiser roller was mounted

on the grader in the alley? A. Yes, sir.

Q. What do you mean by that?

A. At his shop.

Q. At Mr. Schmeiser 's shop? A. Yes, sir.

Q. And how did the grader %ei down there?

A. T drove it down.

Q. You drove it down ? A. Yes, sir.

Q. And did Mr. Schmeiser or somebody in his

employ then mount this roller on the grader?

A. Yes, sir.

Q. And then how did it get ])ack into your liands.

as [205] tli(' oiiorntor of this equi])ment?

\
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A. When it was mounted, I took it back to the

yard.

Q. I would like to show you, Mr. Pretzer, a

photograph which was marked Defendant's D-9 at

the time your deposition was taken in this case on

Jmie 19, 1952.

Do you remember that photograph*?

A. Yes, sir.

Q. Will you tell the Court what that photograph

was, as you understand it ?

A. That was the roller attached to the Haines

grader, and pulled behind the grader.

Q. Pulled behind the grader?

A. Yes, sir.

Q. Now, it has pictures of certain individuals in

it. Will you tell us who those persons are, if you

know?

A. One was Frank Lambley, and I don't rec-

ollect the other.

Mr. Naylor: So we will have continuty in the

record, your Honor, I would like to offer that as

Plaintiffs' next, if I may.

The Clerk : 18 is Plaintiffs' next.

The Court: It may be received in evidence and

marked as Plaintiffs' Exhibit 18.

(The photograph referred to was marked

Plaintiffs' Exhibit No. 18 and was received in

evidence.) [206]

The Court: May I see it, Mr. Eiland?

(Exhibit handed to the Court.)
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The Court: AVbich one is it that is Mr. Frank

Lambley ?

The Witness : This one here to your left.

The Court : Do you want this ?

Mr. Naylor: Thank you, your Honor.

Q. Mr. Pretzer, referring now to Plaintiffs' 18,

you were identifying the three persons who were

pictured there, and I think you said this was the

Schmeiser roller mounted behind a Haines grader?

A. Yes, sir.

, Q. Is the Haines grader shown in that picture ?

A. Yes, sir, part of it ; most of it.

Q. It is behind the three people you mentioned,

is it not?

A. Yes, it is behind the three people sitting there.

Q. When this is mounted, was it in a dragging

position ? Was it dragging along behind the Haines ?

A. Yes, sir.

Q. Will you tell the Court something about the

construction and operation of the Haines grader?

How does it operate with the caterpillar grader you

have mentioned?

A. It has the blade, the scarifier, and some roll-

ers. Under the back end of the Haines there is a

set of steel rollers. [207]

Q. Steel rollers? A. Yes, sir.

Q. And where in relation to the ])ai'ts that you

have been identifying was the Schmeiser roller?

A. In behind the roller, the steel rollers.

Q. In behind? A. Yes, sir.
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The Court: Was the Schmeiser shown in that

picture ?

The Witness : No. Mr. Schmeiser himself %

The Court: No, I mean the Schmeiser roller.

The Witness: Yes, this is the Schmeiser roller

here (indicating).

Q. (By Mr. Naylor) : Now, is the Schmeiser

roller that is shown in Plaintiffs' 18 the same

Schmeiser roller that you were talking about when

Mr. Young was questioning you concerning Defend-

ant's G and H? A. Yes, sir.

Q. It was the same roller?

A. The same roller, only it has been rebuilt

since ; they taken it from the Haines.

The Court: Who rebuilt it?

The Witness: Mr. Schmeiser.

Q. (By Mr. Naylor) : And do you know to what

extent it was rebuilt? [208]

A. It was rebuilt?

Q. Yes.

A. Well, he put a different frame up here to hook

it under the grader.

Q. Which grader?

A. Under the caterpillar.

Q. Under the caterpillar? A. Yes, sir.

Q. And is it a fact or not, Mr. Pretzer, that in

Plaintiffs' 18, as you see it, there is a box-like frame

around the roller ; is that correct ?

A. Yes, sir, right here (indicating)

.
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Q. And when it was mounted ])ehind the Haines,

that frame was all right; is that correct?

A. Yes, sir.

Q. And tell us now^, was the frame altered in any

way when that Schmeiser roller was put on the

caterpillar grader that you have been talking about?

A. Yes, sir.

Q. And who altered it? A. Mr. Schmeiser.

Q. And do you know w^hether it was done at one

time, or was it done over a period of time ?

A. Well, he built a frame on it, and he had me
come over—wiien it was finished, he had me come

over, he [209] assembled it, and it didn't work

right, and he built another frame.

In fact, I took it out and used it, it w^asn't right,

so we took it back there and he took it off and rebuilt

the frame the second time, so as to make it fit these

arms, so you could raise this roller up and down.

The Court: Let me have that.

(Exhibit handed to the Court.)

The Witness: This (indicating) is the Haines.

The Court : You say this is what ?

The Witness: This is the Haines; and this (in-

dicating) is the Schmeiser roller. He had rebuilt

the frame.

The Court: Who put this frame on there?

The Witness: Schmeiser.

The Court: And this is the Schmeiser roller?

The Witness : Yes, sir.

Q. (By Mr. Naylor) : As vou see it in Plain-

ii
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tiffs' 18, the small photograph, where it is mounted

behind the Haines grader, that is the form in which

it came from Mr. Schmeiser, isn't it?

A. Yes, sir.

Q. So this matter of rebuilding came after that

;

is that a fact 1 A. Oh, yes.

Q. And it was then rebuilt to adapt it to the

mounting [210] on the caterpillar grader that you

operated; is that correct, Mr. Pretzer?

A. Yes, sir.

Q. And over what period of time would you say

that Mr. Schmeiser was doing this reconstruction

of that roller?

A. "Well, he been reconstructing it and working

over it—well, I would break it down about every

once a week at the beginning.

Q. And did it extend over a considerable period

of time ? A. Over about two years.

Q. Beg pardon? A. Over about two years.

Q. Over about two years. Now, when you say

that period of "over about two years" would com-

mence, and when would it have ended ?

A. Well, it commenced in about the middle of

June and 1944— '42, and up to 1944.

Q. You say it continued to '44?

A. Yes, sir.

Q. Did it seem to you that in this reconstruction

period Mr. Schmeiser was experimenting with this

roller, insofar as he was making it a useful thing

with a caterpillar grader ?

A. He was experimenting, but finally went to
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experimenting to make it strong enough to stand

on the grader. [211]

The Court: Read that answer.

(The record was read.)

Q. (By Mr. Naylor) : By "stand on the grader"

you mean for use with the grader ; is that correct ?

A. Yes, sir. See, we put so much weight on it

it would break it do\\Ti, and he had to rebuild it

heavier.

Q. And he kept trying with that?

A. Yes, sir.

Q. And it was my understanding when he first

started it was every other week he would try?

A. Yes, about every week .

Q. And this extended from 1942 to some time in

1944; is that your recollection, Mr. Pretzer?

A. Yes.

Q. Now, do you know when Mr. Yeppie Thomas,

the defendant in this action, bought this roller from

the city ?

A. Well, I don't just know when he did get it

back. Ye])pie got this roller—T couldn't say.

Q. Tt was fairly recently, wasn't it, within the

last cou])le of years? A. Yes, sir.

Q. AVere you present when it was taken off of the

caterpillar grader, when Mr. Thomas picked it up?

A. No, Mr. Thomas did not pick it up when I

took it [212] off the grader.

Q. He did not?

A. No. I taken it off myself.
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Q. Oh, you took it off?

A. And later on he came and got it.

Q. How long between the time you took it off

—

how long after you took it off was it before Mr.

Thomas came by and picked it up %

A. I couldn't say, because I wasn't there when

he loaded it.

Q. Did it stay in the yard when you took it off?

A. Yes, it stood in the yard several months.

Q. In the maintenance yard? A. Yes.

The Court: Had Mr. Thomas got it after that

time?

The Witness : He got it afterwards.

The Court : It stayed in the yard several months

before Mr. Thomas got it?

The Witness: Yes, sir.

Mr. Naylor : No further questions, your Honor.

Redirect Examination

By. Mr. Young:

Q. Mr. Pretzer, you mentioned Mr. Schmeiser

needed to fix it, that it was rebuilt or was changed

in some way. Do you recall what part of the ap-

paratus would break down under [213] the load ?

A. Well, in the beginning, it was the rings would

break.

Q. The toothed rings around the outside ?

A. The rings, and the bearings on either end of

the roller.
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Q. What was don(^ to provciit the rings from

breaking ?

A. Well, he made the rings heavier.

Q. And what was done to prevent bearings going

out?

A. Instead of Ford spindles, he put in truck

spindles.

Q. Was that successful?

A. Not too successful, no.

Q. In your o})inion, Mr. Pretzer, was it the load

that was placed on it, by reason of its being on a

caterpillar grader, that caused the bearings to fail ?

A. Yes.

Q. Would it be the same load that affected the

rings, to break them ? A. Yes, sir.

Q. Did you have any trouble with the pipe ?

A. Yes, sir. We had trouble with the pipe.

Q. What sort of trouble?

A. Well, if the bearing—put on a truck bearing,

if the bearing would break the pipe would break

out, break the bolts, or the bolt holes where it was

screwed to the pipe [214] would break them out.

Q. Let me clear this u]). Did the bolts go di-

rectly to the pipe, or to something attached to the

pipe?

A. There was a brake drum, T think, welded in-

side the pipe.

Q. Did the bolts attach to the brake drum or the

pipe? A. They were attached to both.

Q. To both ? A. Yes, sir.

Q. Would you explain that?
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A. Well, the brake drum was welded in there

with the pipe, on the pipe, and the—we put the

w^eight on it, and if it didn't break the spindle it

would break the pipe out where the bolt holes went

through, where the bolts went through. It would

shear them off.

Q. Were there any bolts between the pipe itself,

the round cylindrical pipe, any bolts between that

and anything %

A. No, they came through the spindles.

Q. Mr. Pretzer, I am not clear as to what these

])olts held together. Did the bolts attach to this flange

which was welded to the pipe, and under load break

off. Is that w^hat happened % A. Yes, sir.

Q. Some times you broke the spindles, and some

times [215] you caused the bolt holes to break loose ?

A. Yes, sir.

Q. Is that a fair statement?

A. Yes, sir.

The Court: Did the flanges ever come off?

The Witness : No, the flanges wouldn 't come off.

Just the spindle would come off. When the bolts

would break, or the pipe would break and let them

pull the heads through the pipe, the spindle would

come off.

The Court: What do you call the spindle *?

The Witness : The spindle, that is this part, sir,

that rests in here (indicating), that the frame is

built on, and the pipe rolls on it.

Q. (By Mr. Young) : Mr. Pretzer, would you

say the spindle is the same thing the front wheel
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of an automobile rotates on ? A. Yes, sir.

Q. It is a short shaft ? A. Yes, sir.

Mr. Young: That is all.

Mr. Naylor: No further questions, your Honor.

The Court: You may stand aside.

( Witness excused.)

The Court: The Coui't will take a recess.

(Short recess taken.) [216]

Mr. Naylor: Mr. Young, before you start witli

your next witness, I would like to hand you the

original Schmeiser office copy of the invoice of De-

cember 8, 1941, directed to Alvin Chezick of Chow-

chilla, California ; and, if possible, may we have a

stipulation whereby a photostatic copy of this may

be substituted for the original ?

Mr. Young: So stipulated.

The Court: That is satisfactory to the Court.

Mr. Young: I offer this in evidence as Defend-

ant's Exhibit next in order.

The Clerk : I is the next.

The Court: Tt may be received and marked as

Defendant's Exhibit I.

(The document referred to was marked De-

fendant's Exhibit I and was received in evi-

dence.)

Mr. Young: John Hlafsa.
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JOHN ALBERT HLAFSA
called as a witness on behalf of the defendant, hav-

ing been first duly sworn, was examined and testi-

fied as follows

:

The Clerk: Just state your full name, please.

The Witness: John Albert Hlafsa.

The Clerk : How do you spell your last name ?

The Witness: H-1-a-f-s-a.

Direct Examination

By Mr. Young: [217]

Q. Will you please state your full name %

A. John Albert Hlafsa.

Q,. Your age? A. 52.

Q. Your occupation?

A. I am head welder, the City of Fresno.

Q. You are employed by the City of Fresno?

A. Yes.

Q. At the present time ? A. Yes, sir.

Q. How long have you been employed as a welder

of the City of Fresno ? A. Since 1940.

Q. Since 1940. Do you work in the maintenance

yard? A. Yes, sir.

Q. 1527 Eldorado? A. Yes, sir.

Q. Are you acquainted with Adam Pretzer ?

A. Yes, sir.

Q. Are you acquainted with the caterpillar

grader that Adam Pretzer drove ? A. Yes, sir.

Q. I hand you Defendant's Exhibit F, and ask

you if you can identify that photograph ? [218]

A. Yes, sir.

Q. And did you ever see the device shown in

that photograph? A. I did.
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Q. What does the photograpli show?

A. It shows a roller with rings on it, on the

caterpillar grader that we had there.

Q. Is that the grader that Adam Pretzer drove?

A. Yes, sir.

Q. The roller unit that you speak of is shown in

the photograph? A. Yes, sir.

Q. Did you ever take this roller unit off the

grader ? A. Yes, sir.

Q. Did you ever modify the roller unit?

A. I did.

Q, What did you do to it?

A. AVell, we remodified it twice before we could

use it successfully.

Q. What sort of modification?

A. Well, the first time we used it, instead of the

Ford spindles that the Schmeiser people put it out

with, or they might have used a Ford axle spindle

that was heavier, that they adopted the second time

—

we left those off, and I tried it with the roller bear-

ings that were supposed to [219] be waterproof,

dustproof and dirtproof, because it was a heavier

unit, and would carry the load that was required

to be carried.

Q. I hand you Defendant's Exhibits G and H,

and ask if you can identify the rollers shown in those

photographs? A. Yes, sir.

Q. When did you last see the device shown in

those photographs ? A. Monday, last Monday.

Q. Of this week? A. Yes, sir.
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Q. Who was present at the time you saw the de-

vice?

A. Yourself and Mr. Thomas, and Mr. Pretzer,

and myself.

Q. And where was the device when you saw if?

A. At Mr. Thomas' place, at his shop.

Q. Do you believe that to be the same roller

that you took off the grader driven by Adam Pret-

zer ? A. Yes, sir.

Q. Can you account for the fact that there is a

shaft shown in those photographs'?

A. Yes, I can. I was the one that put it in there.

Q. Why did you put a shaft in it?

A. When it first came out, they had a lot of

trouble with it, and then, when we tried the bear-

ings I was speaking [220] of previously, they didn 't

work out very well either, because the dirt would get

in there and would soon cut out; so in order to get

away from that continual breakdown, I took the

the heads out, put new heads in, and replaced that

with bronze bushings.

Q. I see. Do you believe at the time you put this

shaft in was after the time the photograph was

taken, which is identified as Defendant 's Exhibit F f

A. Yes, sir.

Mr. Young: That is all.

Mr. Naylor: No cross-examination.

The Court : Stand aside.

(Witness excused.)

Mr. Young: Mr. Andersen, please.
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K. GEORGE ANDERSEN
called as a witness on behalf of the defendant, hav-

ing been first duly sworn, was examined and testi-

fied as follows:

The Clerk: Just state your full name, please.

The Witness: K. George Andersen, A-n-d-e-r-

s-e-n.

Direct Examination

By Mr. Young

:

Q. Mr. Andersen, are you the K. George An-

dersen named as a party plaintiff to this action?

A. Yes, sir.

Q. Were you executor under the will of Theodore

George [221] Schmeiser?

A. That is right, sir.

Q. Did you ever work for Mr. Schmeiser?

A. Yes, sir.

Q. AVhen did you first enter his employ?

A. November of 1943.

Q. When did you leave his employ?

A. April of 1951.

Q. I believe Mr. Schmeiser died during that in-

terval ? A. Right.

Q. Do you recall the date?

A. I don't remember exactly the date, but it was

in February of 1950, I am sure.

Q. So you were with the Schmeiser concern for

some time after Mr. Schmeiser's death?

A. Just about two years, not quite.

Q. Would you describe the 7)roduct made at tho

time vou entc^red the employ of Mv. .^chmeiser?
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A. Are you speaking of the pulverizer, the Till

an' Pak?

Q. I believe you are using the trade name of the

tool, I believe it was known as the ''Till an' Pak"?
A. Till an' Pak.

Q. Will you describe it?

A. We were making the Till an ' Pak at the time

1 [222] started in the employ of Mr. Schmeiser, and

some of them came in and we had to recondition

them, you know, from the farmers; some of them

wanted to put smaller pi]3es in, and some of them

we just exchanged the rings on them.

Q. I see. Were you building new equipment at

the time you entered Mr. Schmeiser 's employ?

A. Yes, sir.

Q. Did it have a large number of toothed rings

on the pipe ?

A. Yes, it had several rings on.

Q. Did it have a frame ?

A. There was a frame on them, too, yes, sir.

Q. Were there bearings that connected the pipe

to the frame? A. Right, sir.

Q. How did the rings fit on the pipe?

A. Well, some of them fit snug, and some of them

was loose. It all depended on what the farmer

wanted.

Q. On any particular unit, would they all be

snug or all be loose? Is that right?

A. That is right.

Q. You wouldn't have any unit with a few snug

rings and some loose ones ? .
A. No.
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Q. What were your duties wlien you worked for

Mr. [223] Schmeiser?

A. All I did, I did odd work there.

The Court: When did j^ou go to work there?

The Witness : '43.

The Court: 1943?

The Witness: Yes, November, 1943.

Q. (By Mr. Yoimg) : Did you do welding?

A. Not at the present time ; later on.

Q. Did you know of any change in the style of

rings, which was made about the time you went to

work for Schmeiser?

A. You ar(^ talking about the Till an' Pak ring?

Q. Yes.

A. We had some of the old ones and some of the

new ones, too, the new type Till an' Pak ring.

Q. At the time you commenced to work for

Schmeisev, the nc^w style lings, as you call them,

were then available? A. Yes, sir.

Q. They were being put on at that time?

A. Yes, sir.

The Court: What time in 1943 did you go to

work there?

The Witness: In November, 1943, sir.

Q. (By Mr. Young) : I direct your attention,

sir, to the rings resting here on the floor. [224]

Directing your attention to this particular ring

(indicating) does that look like either the new or

old style ring, to you?

A. That is a new style, sir.
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The Court: What number is that, what exhibit

inimber ?

Mr. Young: No. 17, Defendant's Exhibit No. 17.

The Court: You mean plaintiffs"?

Mr. Young: Yes.

Q. Mr. Andersen, during your term of employ-

ment, was it any part of your duties to know when
invoices were sent out?

A. Not at that ])articular time, until we moved
out to the new place on 99.

Q. What time was that?

A. I don't recall exactly. I am sure it was either

'46 or '47.

Q. I see. At that time did you have anything

—

did you know anything about invoices'?

A. No, sir.

Q. Do you know whether it was the policy to

send out invoices at the same time the goods were

sent out?

Mr. Naylor: Now^, I think the witness has al-

ready said he didn't know anything about it.

The Court: I think he has shown himself to be

not qualified. [225]

Q. (By Mr. Young) : What type of work did

you do at the Schmeiser concern from the time of

Mr. Schmeiser 's death until the time you left the

Schmeiser people?

A. I was executor of the estate, and I was doing

welding.

Q. And you were doing welding?

A. I was the foreman out there, too.
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Q. Did you at any time, in the latter part of

your employment at Schmeiser's see old machines

brought in?

A. Well, I think I recall about two of them came

in, but I don't know what ha])pened to them. They

were just sitting around there.

Q. Will you explain to the Court what you saw f

A. I saw two of them come in, and they wei'c

sitting around in the warehouse, in the shop, rather.

Q. Do you know why they were brought in?

A. I don't know what they were brought in for.

Q. Do you know how long they stayed there?

A. They were still there when I left.

Q. How long had they been there when you left ?

A. I presume maybe a month and a half or two

months.

Q. How do you know they were old machines?

A. Because they had old type rings on them.

Q. Did they impress you as being old [226]

machines ?

A. I thought at first they might be repair jobs,

.-uid nothing was done about it, so I never paid no

attention to it any mor(\ [227]
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YEPPIE THOMAS
the defendant, called as a witness in his own be-

half, having been first duly sworn, was examined

and testified as follows

:

Direct Examination

By Mr. Young

:

Q. Mr. Thomas, I hold in my hand what pur-

ports to be a model of your present form of com-

mercial tool. Is that what this model is ?

A. Yes.

Q. Do you recall what scale

The Court : What number is that '? Isn 't that an

exhibit ?

Mr. Young: It has been identified, but not of-

fered in evidence.

The Court: I think it has been received in evi-

dence.

Mr. Young: I v^as informed it had not been.

The Clerk: No, A and B have not been received

in [234] evidence.

The Court : I have A marked out as having been

introduced in evidence; but you may introduce it

again.

Mr. Young: I offer this in evidence as Defend-

ant's Exhibit A.

The Court : Let it be received.

(The model referred to was marked Defend-

ant's Exhibit A and was received in evidence.)

Q. (By Mr. Young) : Mr. Thomas, who made

i]m device? A. I did.
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Q. What scale is it made to?

A. Two inches to a foot. That is a ten- foot model

roller.

Q. What is the part of it called which includes

these toothed rings'?

A. What was that again?

Q. Let me ])iit it this way: Would you say that

this model was a roller and, in addition, something-

else ? A. Yes.

Q. What is the roller?

A. This part along here (indicating).

Q. The part with the toothed rings and the cen-

tral pipe? A. Yes. [235]

Mr. Naylor: May I come forward, your Honor,

so I can watch this?

The Court: Yes.

Mr. Young: Surely.

Q. The central pipe is connected to the frame by

what means?

A. Shaft and end plates, and bearings.

Q. Does the shaft go completely through the

central pipe? A. No.

Q. Are there two shafts?

A. One on each end.

Q. Would you call them spindles?

A. Studs.

Q. Stud shafts? A. Yes.

Q. All right. Are there bearings which connect

these stud shafts to the frame? A. Yes.

Q. Are the rollers larger on inside diameter than
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the diameter of the pipe? A. Yes.

The Court: Let me see the pipe.

(Pipe exhibited to the Court.)

The Court: Is that what you have been calling

a spindle? [236]

The Witness: This (indicating).

The Court: On this model.

Q. (By Mr. Young) : Mr. Thomas, there is a

frame—there is something else on this besides the

frame. What is it? A. A leveler.

Q. Which part of the device do you call the

leveler ?

A. This part along in here (indicating).

Q. And you are indicating now the part of the

model which is located between the roller assembly

and the draft portion of the frame? A. Yes.

Q. Have you built machines of this general type

without the leveler? A. Yes.

Mr. Young: I oifer into evidence Exhibit B, if

it has not previously been offered.

The Court: Let it be received in evidence.

(The ring referred to was marked Defend-

ant's Exhibit B, and was received in evidence.)

Q. (By Mr. Young) : I hand to you a small

ring, and ask if it's the same as the other small

rings which are a part of the model?

A. They are identical. They are casted from the

same pattern. [237]

Q. Does this ring accurately portray your style
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cultivator rin^, as shown by Plaintiffs' Exhibit 14?

A. Yes, two-inch to a foot scale.

The Court : Let mo see those two exhibits, please.

(Exhibits handed to the Court.)

Q. (By Mr. Young) : When you were on the

stand i)reviously, Mr. Thomas, I believe you said

you worked for T. G. Schmeiser?

A. Yes, I did.

Q. Do you recall the dates?

The Court: I don't think you need to go over

that.

Q. (By Mr. Young) : When you went to work

for Mr. Schmeiser, were there any other employees?

A. No.

Q. Were you the only employee working for ^Ir.

Schmeiser when you entered his employ?

A. At the time.

Q. Were there other employees later?

A. Yes.

Q. T believe you testified that you were working

foi* Mr. Schmeiser from March, 1939, to December

1941? A. Yes.

Q. During that interval, would you say that you

v)i\y have had as many as six employees at one

time? [238] A. Yes.

O. More than six ? A. Some times.

O. When you left ^Ir. Schmeiser to go to the

'Miwe Island Navy Yard as a welder, in December

{.{' 1941, how ninny employees did he have then?
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A. I believe it was about three.

Q. Do you recall Mr. Gibbs, who testified here

yesterday ? A. Yes.

Q. Do you recall seeing Mr. Gibbs when you

worked for Mr. Schmeiser? A. Yes.

Q. Where did Mr. Gibbs work?

A. Pioneer Mercantile.

Q. And where was that with relation to the

Schmeiser plant?

A. Right across the alley from us.

Q. Did you have occasion to visit Mr. Gibbs'

place of business? A. Yes, quite often.

Q. Did you ever see Mr. Gibbs on the Schmeiser

grounds ? A. Yes.

Q. The device which you were building while

you were employed with Mr. Schmeiser were

ground pulverizers, were [239] they not?

A. Yes.

Q. They had a central pipe, did they not?

A. Yes, sir.

Q. They had a group of rings, did they not ?

A. Yes.

Q. Did each of the rings—may I see the small

one—have a large relatively hubless construction

that you used then? In other words, did the rings

have a hub in them? A. The first one?

Q. The first one. A. Yes.

Q. Which one was that?

A. The one he picked up from Marysville.

Q. Were you with Mr. Schmeiser at that time?

A. No.
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Q. We are talking about the time you were with

]\lr. Schmeiser, from 1939 to 1941. Did the rings

that 3^ou installed on pii)es have a large central

opening? A. Yes.

Q. Was that opening defined by a rim which was

wider than it was thick? A. Which way?

Q. By width I refer to the axial direction. By
thickness I refer to the radial direction. [240]

Do you recall whether the rings that you put on

at that time had the characteristic of being wider

than they were thick? A. No.

Q. How were they made?

A. The}' were what we call—what he called lady

fingers. They were something similar to the one that

is sitting on the floor, only it had a curved tooth.

Q. Mr. Thomas, remember I did not mean to in-

clude the teeth. I only meant the part of the ring

which surrounds the central oi:)ening, and from

which the teeth project.

AVould you say, on the rings which you installed

for ^Ir. Schmeiser, that the shape of those rings was

such that they were wader in the rim than thicker in

the rim? A. Yes.

Q. Are you sure of that?

The Court: Well, he has answered.

Q. (By Mr. Young) : 1 hand you Defendant's

Exhibit C, a i)hotogra})h. Do you Ivuow what that

shows? A. Yes.

Q. Will you please tell us what that shows?

A. That is what w^e call a carry-all.

Q. What was it used for?
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A. To carry implements, pipe; you could just

about [241] carry anything with that.

Q. What use did you make of it, if you did,

when you worked for Mr. Schmeiser?

A. We carried his implements around, and de-

livered with these.

Q. Do you know who built that device?

A. Yes.

Q. Who did? A. I did.

Q. What work did you do on that device?

A. I built all of it.

Q. By building it, do you mean you welded the

parts together? A. Yes.

Q. I call your attention to four projections

which stick up from the top of the device, and ask

you what they are ?

A. That is springs, coil springs, which take the

tension off of the load that is carried underneath

the carrier, to not damage the tires while going on

bumpy roads.

Q. Who installed the springs? A. I did.

Q. Mr. Thomas, I hand you Defendant's Ex-

hibit D and Defendant's Exhibit E, two photo-

graphs. Can you identify the device shown on these

photographs? [242]

A. Yes. That is a 12-foot pulverizer I took a

picture of.

Q. Did you take that picture? A. Yes.

Q. Where was the picture taken?

A. At Norman's ranch.

Q. Where? A. In Chowchilla.
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Q. When did you take the picture?

A. Several yeaivs l)aek, I am ])retty sure. '50

—

'51, or '50; '52, perhaps.

Q. It was taken on the Norman ranch?

A. Yes.

Q. Who is shown in the photograph, Defend-

ant's Exhibit D? A. Al Chezick and Norman.

Q. Do you know who owned tlie roller at the

time the photograph was taken?

A. Yes; Norman.

Q. Can you tell, from an examination of those

photographs, whether or not the device shown there

had rings which were loose on the pipe?

A. Yes, very clearly. We put a block underneath

the roller; the ones that were loose came up, which

is here what you see there (indicating). Also, I put

a ruler, showing [243] the measurement, close to

about two inches flex,

Q. Is the ruler shown in Defendant's Exhibit

E? A. Yes.

Q. There appears to be a separate ring in De-

fendant's Exhibit D; is that true? A. Yes.

Q. Does that show that the ring has a large

central opening? A. Yes.

Q. Does it show a band which encompasses or

encircles that opening, a band or a rim?

A. On what?

Q. On the separate ring which is illustrated

here.

A. No. It shows holes, though, on the ring. That

is about all.
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Q. On this separate single ring, which has teeth

projecting from it, is there not a rim shown whch
encircles the opening A. Yes.

Q. and from which the teeth project?

A. Yes.

Q. Can you tell, from the perspective in this

photograph, whether the width of that ring is wider

than its thickness? A. Yes, definitely. [244]

Q. Can you make the same appraisal from De-

fendant's Exhibit E?
A. Yes, you can, definitely.

The Court: Well, the Court is about to adjourn

until tomorrow; and Mrs. Buck, I wish you would

read back somewhere there where the Court in-

terposed, in effect, an objection, where Mr. Young

asked Mr. Thomas a question and I stated the ques-

tion had been answered.

(The record was read as follows).

"Q. Mr. Thomas, remember I did not mean to

include the teeth. I only meant the part of the ring

which surrounds the central opening, and from

which the teeth project.

"Would you say, on the rings which you installed

for Mr. Schmeiser, that the shape of those rings was

such that they were wider in the rim than thicker in

the rim?

"A. Yes.

"Q. Are you sure of that?"

The Court: No objection was mado bv any of
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the attorneys for the plaintiffs, and 1 don't want to

take too much ])art in it.

You may ask him that question, unless there is an

objection. [245]

Q. (By Mr. Young) : Are you sure that the

rims of the rings were wider than the thickness?

A. Yes, definitely.

Mr. Young: If you wish to close here, your

Honor, that is all right.

The Court: AVe will take a recess until tomor-

row morning at 10 o'clock.

Court is now^ adjourned until 10 o'clock tomorrow

morning.

(Whereupon an adjournment was taken until

10:00 o'clock a.m., Thursday, December 17,

1953.) [246]
* * *

The Court: You may proceed.

Mr. Young: I would like to offer, at this time,

pursuant to our stipulation yesterday, a copy of the

honorable discharge of Stanley Athol Bevins, from

the United States Navy. Let the record show that

this was Defendant's Exhibit D-7 at the time of the

taking of the deposition.

The Court: You are offering it?

Mr. Young: Offering the copy of the discharge

papers.

The Court: It may be received as Defendant's

Exhibit J.

(The document referred to was marked De-
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fendant's Exhibit J and was received in evi-

dence.)

Mr. Young : Mr. Thomas,

YEPPIE THOMAS
the defendant, having been previously duly sworn,

resumed the stand for further examination and

testified as follows

:

Direct Examination

(Continued)

By Mr. Young: [248]

Q. Yesterday, Mr. Thomas, I asked you about

Defendant's Exhibit C. Do you recall seeing that?

A. Yes.

Q. I ask you now, do you know where that photo-

graph came from?

A. Mr. Schmeiser gave it to me.

Q. Yesterday, also, I showed you Defendant's

Exhibits D and E. Mr. Thomas, I believe you said

that you took those two photographs?

A. Yes, sir, I did.

Q. At the time you took those photographs, did

you measure any parts of that machine?

A. Yes.

Q. Do you recall the size of the pipe ?

A. Yes.

Q. What was it? A. Ten inches.

Q. Do you recall that the rings were loose on

the pipe? A. Yes.

Q. Do you recall anything that would show that
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the frame had been lengthened? A. Yes.

Q. Would you point it out in the photograph ?

The Court: Do you want to see it, Mr. [249]

Naylor?

Hold it so Mr. Naylor can see.

The Witness: See the weld right across here

(indicating), and the same out here (indicating).

You can see it here (indicating).

The Court: Talk loudei', please.

The Witness: Here is a weld right across the

frame, showing where the frame had been

The Coui-t : What exhibit is it ?

The Witness : E.

Mr. Naylor: I woudev if tlic witness might ])ut a

mark where he says the weld appears, your Honor.

The Court : You may do so. Here is a red pencil.

Mr. Young: Will you mark the photograph with

a red ])en('il at the location of the weld.

(Witness marking on exhibit.)

Q. (By Mr. Young) : Have you done so?

A. You can't see it very clearly on a j^hotograph

of this sort. Ink will do a better jol).

(Witness marking on exhibit.)

The Witness: You cairt writ(> it very well. The

only thing you can do,—it is right hen* (indicating).

The Court: Well, T think you better make it

plainer than that. You can \)\\\: it in there, Mr.

Young.

y\r. Young: All right. [250]
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The Court : Suppose you do it now.

(Counsel marking on exhibit.)

The Court: What is that black mark there? Is

that a shadow of some kind?

The Witness : Yes, that is a shadow.

Q. (By Mr. Young) : Would you care to write

the word "weld" opposite the circled portion?

A. Yes.

(Witness marking on exhibit.)

The Court : What was the puri3ose of that weld ?

The Witness : To widen the frame, make a larger

roller, a wider roller, rather, from a smaller to a

wider.

The Court : When was this picture made % When
was the photograph taken?

The Witness: I took it in '50 or '51 some time.

The Court: Mr. Naylor, can you agree with Mr.

Young as to whether or not this picture would show

the rings as they now are ? Have you noticed it ?

Mr. Naylor: I have noticed that is the Chezick-

Norman machine, is it not ?

Mr. Young: Yes, sir.

Mr. Naylor : There is testimony to the effect that

the rings are now on the device as shown in those

photographs.

The Court: They would be the same as Exhibit

16, [251] wouldn't they? What is that number, the

ring itself?
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Mr. Young : 17.

The Court : 17.

Mr. Naylor: May I see that photogi'aph? I can

tell.

(After examining photograph) These are not the

same rings, your Honor. These are an earlier type

ring.

The Court : That is what I wanted to know.

Mr. Naylor: Yes, your Honor.

The Court: You may proceed.

Q. (By Mr. Young) : The two photographs you

have just examined show that the rings are loose on

the pipe? A. Yes.

Q. Do they show any end play between the

rings ? A. Yes.

Q. Mr. Thomas, T hand you Exhibits CJ and H.

Can you identify those photographs? A. Yes.

Q. What is shown in Exhibit G?
A. It shows this roller, and T have this roller in

my possession.

Q. What is shown in Exhibit H?
A
Q
A
Q
A
Q
A

Q
A

The same, the same roller.

Do you know where that roller is now?

Yes. [252]

Where is it?

In my place of business.

Where is that ?

Maple and 99 Highway, across the Southern

Pacific Railroad tracks.

When did you last see that roller?

T think it was ^londav of this week.
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Q. Do you know where that roller was originally

made ? A. Yes,

Q. Where? A. The Schmeiser plant.

Q. Who made if? A. I did.

Q. How do you know that you made it?

A. Because the pipe has thread on one side. I

argued that point at the time when I made this.

Q. Will you tell us how you know that the pipe

has a thread on one side ?

A. Well, after I located the roller I took a chisel

and hammer and knocked off the asphalt which had

lodged underneath the ring and the pipe, which I

found the threaded pipe that I had made originally

at the time I was employed at Schmeiser's.

The Court: Do those two photographs show the

same view of the machine ? [253]

The Witness: Yes. One is on the opposite side,

I am pretty sure. One this way (indicating), the

one on the other side.

The Court: Then they are not exactly the same

view? They are taken from opposite sides?

The Witness: No. No, I can see it is the same,

because, see, what we have done is taken this arm

and thrown it over. The view is the same, the

diagonals are the same of the tooth itself. If you

will notice here "E S" and ''E R," the only thing

that is different.

The Court: Wouldn't they appear on the other

side?

The Witness : Not if you went on the other side
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to take a picture. He generally had ' SSehmeiser

"

written on one side. Although it can be, at that.

No, it isn't, because I knocked the asphalt off on

one side. T didn't knock both sides off; that is why
I am pretty sure. Because the clearance would be

after the asphalt was knocked out from the pipe.

The Court: Mr. Young, will you look at this,

please %

Mr. Young: Yes, sir.

The Court: Mr. Naylor, do you want to look

at it?

(Counsel examine exhibit.)

The Court: T just want to know whether this is

the same view or whether it is taken from the op-

posite side.

Mr. Young: Your Honor, T believe that to be

from [254] the same side, because the lettering on

the individual rings appears in both photographs.

The Court : Wouldn't it appear on the other side,

if it were taken from the other side? Wouldn't it

appear if it were taken from the other side?

Mr. Naylor: May I check

The Court : Just a second. T.et me show you what

I am referring to. These (indicating) are the parts

of the machines that were put therc^ to keep the

rollers from slipping off, and this (indicating) ap-

pears to be entirely plain. Where this one (indicat-

ing) is, I don't know.

Mr. Young: T believe it is shielded m that view.

The Coui-t : It mav be.
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Mr. Naylor: It wouldn't be shielded if that

frame were over.

The Witness: When the arm is over, it shields

it here (indicatins^).

The Court : In any event, I just wanted to know
if the pictures were taken in the same position. It

is not important.

(Counsel examine exhibits.)

Mr. Naylor: I just called the attention of Mr.

Young-, your Honor, that Plaintiffs' Exhibit 17,

which is a sample of one of Plaintiffs' rings, shows

the marking ^'Schmeiser" on both sides of the [255]

rings.

Mr. Young: Then the answer to your question,

your Honor, is if the rings were marked on both

sides, that would appear whether they were taken

from one end or the other.

Q. Mr. Thomas, I hand you a photograph, which

is the same as Defendant's Exhibit D-12 in the

deposition, and ask you if you can identify that?

A. Yes.

Q. What does it show?

A. It shows a pulverizer.

Q. Can you relate it to Defendant's Exhibits

G and H? A. Yes. It is the identical.

Q. It is the same machine? A. Yes.

Q. Can you notice a thread on the pipe in the

photograph I just handed you?

The Court : Which photograph ? You handed him

two. didn't vou?
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Mr. Young: Defendant's Exhibit D-12 from the

depositions not yet offered in evidence.

The Court : AVliat is your answer, Mr. Thomas ?

Read the question.

(The pending question was read.)

The Witness: Yes.

Q. (By Mr. Young) : Would you circle the

thread with ink and write [256] "thread" op-

posite it ?

(Witness marking on exhibit.)

The Court: Let me see it, Mr. Thomas.

(Exhibit handed to the Court.)

The Court: Where does the thread show?

The Witness: Here (indicating). You see this

line beginning (indicating), a fine line.

The Court: Those are the threads?

The Witness: Yes. If you will notice, under the

shade you can also see lines going across. You can

notice—if you had a magnifying glass, it would

bring it right out; but I can see it, though, pretty

close, right along here (indicating).

The Court: Mr. Thomas, were these rings the

same as the ones that are now being made by the

Schmeiser Company?

The Witness: I don't know.

The Court: Has there been any testimony, Mr.

Young, as to the use of these rings, how long they

were used, and whether or not they were worn?

1
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Mr. Young: Your Honor, it is our contention

that this machine was the one which w^as suspended

under Adam Pretzer's caterpillar grader and used

at the airport before Mr. Bevins went into the

Service.

The Court : When was this picture made ?

The Witness: This w^as made somewhere in '50,

1950. [257]

The Court: Well, where is this machine now?

The Witness: I have it.

Q. (By Mr. Young): Who made that picture?

A. Who made it, or took it?

Q. Photographed it. A. I took the picture.

Q. Was it taken at the same time as the other

two ? A. Yes.

The Court: Did you take it that size, or was it

enlarged ?

The Witness : No, they enlarged it.

The Court: When you say "they," who do you

mean ?

The Witness : It was Photo Engineering on Van

Ness.

Mr. Young: I offer in evidence the photograph

which was formerly Defendant's Exhibit D-12 in

the depositions, and upon which the witness has

drawn a line.

The Court: It may be received as Defendant's

Exhibit K. Let it be marked Defendant's Exhibit K.

(The photograph referred to was marked De-

fendant's Exhibit K and was received in evi-

dence.)
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Q. (By Mr, Young) : Mr. Thomas, you have

said that you remembered making a roller like that,

or making that roller; am I right ?

A. Yes. [258]

Q. Do you know when you made that roller?

A. When I was employed at Schmeiser's plant.

Q. When you say you made the roller, what part

of it did you make? A. All of it.

Q. What did you do to make the roller?

A. Sehmeiser came to me and said, *'We have

to have"

Q. No, what did you do to make the roller?

A. I welded—well, I built it.

Q. Did you perform welding? A. All of it.

Q. Did you assemble the rings? A. Yes.

Q. On the roller? A. Yes.

Q. Did you provide bearings? A. Yes.

Q. How do you happen to recall the thread?

A. At the time when I was going to build this

roller, I argued that point, because T told him it

just wasn't fair to build the roller with a thread

on one end and give it to the city as a new unit. He
said th(\v wouldn't notice it.

Q. Was th(> price not new? A. No. [259]

Q. How do you know?

A. Because it was used, and cut.

Q. Did the device you built at that time hav(>

rings which were loose on the pipe? A. Yes.

Q. How loose?

A. Just as you see on the implement on the pic-

ture.

Q. How loose would you say?

i
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A. An inch and three-quarters, two inches.

Q. About what sized pipe is in the machine

show^n in Defendant's Exhibit K?
A. Fourteen inside diameter, inches.

Q. And outside diameter?

A. Approximately 15.

Q. Have you measured it? A. Yes.

Q. Have you measured the rings ?

A. Yes.

Q. How large are they, approximately, in size?

A. Approximately 17.

Q. Does the device have end play between the

rings ? A. Yes.

Q. As shown in the photograph ? A. Yes.

Mr. Naylor : May I hear the last question ? [260]

(The record was read.)

Mr. Naylor: What device are we talking about,

Mr. Young, the device shown in the picture or the

device Mr. Thomas is purported to have built ?

Mr. Young: I believe the question was the device

shown in the photograph. That is what I intended

to ask.

The Court : Mrs. Buck, read the last four or five

questions and answers.

(The record was read as requested.)

Q. (By Mr. Young) : I call your attention to a

layer of something which appears in the photograph

to cover the central j^ipe.

Do you see what I mean ?

Mr. Naylor: May I approach and observe this,

your Honor ?
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The Court: Yes.

The Witness : Yes.

Q. (By Mr. Young) : Can you tell me what

it is?

A. The layer I am thinking of, it is asphalt, oil.

Q. Does the machine in your yard now have a

layer of asphalt covering the central pipe?

A. Yes.

Q. Was it only on breaking off this layer of

asphalt that you discovered the thread? [261]

A. Yes.

Q. How did you obtain the machine which you

now have in your yard, and which you testified is

shown in Exhibit K?
A. I went snooping around, I guess.

Q. Explain where you got the machine.

A. Well, the city maintenance yard.

Q. In Fresno? A. Yes.

Q. At what address?

A. 1529, I think it was.

Q. Eldorado? A. Yes.

Q. Will you tell me where that unit was when

you first saw it in the yard?

A. Tn the junk pile.

Q. Did you make arrangements with the city so

that you could get it? A. At the time, no.

Q. Well, how did you get the machine from the

city? Did you buy it?

A. I gave them rings in place of it.

Q. Do you recall the name of the man to whom
vou gave the rings? A. Mahon.
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Q. Who loaded the roller unit at the city [262]

yard?

A. There were two city employees there, and
myself.

Q. Who drove the roller unit from the city yard ?

A. I did.

Q. Did you have a truck?

A. I had a pick-up.

Q. Where did you take it?

A. To my place.

Q. Is it still there? A. Yes.

Mr. Young : That is all.

Cross-Examination

By Mr. Naylor:

Q. Mr. Thomas, what products was Mr. Schmei-

ser building when you first went to work for him?

A. I don't know at the time.

Q. You don't know at the time ?

A. We didn't discuss what he was building.

Q. What was he making and selling?

A. He had lugs there when I got there.

Q. By "lugs," what do you mean? Will you

explain that term to the Court, please?

A. Tractor lugs, which the old Fordson tractor

had on for traction in the rear of its wheels.

Q. That was for spindle traction on the tractor,

was it not? [263] A. Yes.

Q. When you first went to work for Mr. Schmei-

ser, did you have anything to do with the work on

these tractor lugs ?
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A. Building rims that the lugs bolted on
;
yes,

I did.

Q. You did? A. Yes.

Q. Now, with what other products was Mr.

Schmeiser's business concerned when you first went

to work for him, other than these tractor lugs ?

A. That is all.

Q. That is all ?

A. To the best of my knowledge.

Q. Was there any repair work being done in

Mr. Schmeiser's place of business when you first

went to work for him? A. No.

Q. No repair work ? A. No repair work.

Q. Did you ever see, in the first month of your

employment by Mr. Schmeiser, anything being

worked on other than the tractor lugs?

A. No.

Q. You did not? A. No. [264]

Q. The answer was "no."

r would like to direct your attention to your depo-

sition, given on June 19th, 1952 ; and will you kindly

turn to page 62 thereof.

The Court : What is the date of that deposition ?

Mr. Naylor: June 19, 1952, your Honor.

Q. I would Hk'e to direct your attention particu-

larly, Mr. Thomas, to the question commencing in

line 19. Do yon recall being asked by me the follow-

ing questions

:

"Q. Now, when you worked for IVfr. Schmei-

ser, just what did you do?"
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And your answer, occurring in line 20

:

^'A. We built"

And then there is an interruption by a question,

occurring in line 21 :

^'Q. No. I am speaking of you, personally."

And the answer occurrins,- at line 22

:

'^A. The time I went to work? We worked

—

I worked on a bermuda grass eradicator."

Do you recall being asked those questions and giv-

ing those answers ? A. Yes.

Q. What was the bermuda grass eradicator?

A. That was after the lugs.

Q. After the lugs? [265]

A. After the lug wheels that we made.

Q. How much after?

A. It is so long, I don't know.

Q. In the early days of your employment by

Mr. Schmeiser, did you build one tractor lug, or

more than one ? A. Tractor lug ?

Q. Tractor lug device.

A. Wheels. Several.

The Court: What is a lug?

The Witness : A lug is the spike that is bolted on

to the rim to give traction alongside of a tire on

The Court: Do you show it in one of these pic-

tures ?

Q. (By Mr. Naylor) : Do you have a picture

of it? A. Yes.
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Q. Will you produce it, please?

("Witness secures document, and hands to the

Court.)

The Court: Will you look at this, Mr. Naylor?

Mr. Xaylor: Yes. T haven't seen it yet, your

Honor.

The Witness: This (indicating) is the wheel that

we built. It comes in various offsets.

Q. (By Mr. Naylor) : When you say ''we" you

mean Mr, Schmeiser, do you not? A. And I.

Q. You, as an employee? [266]

A. Yes. And these lus^s that he manufactured

—

rather, he had them foundry cast—we bolted onto

this rim.

The Court : Let me see the picture.

Mr. Naylor: Will you let the Court see it,

please ?

(Photop^raph handed to the Court.)

The Court: Where are the lugs?

The Witness: These (indicating) are the lugs.

They are bolted on to the rim itself. This (indicat-

ing) is part of the rim, and this (indicating) is the

rim that bolts to the w'heel hub, and these (indicat-

ing) are w'elded to the outside rim where the lugs

are bolted to.

The Court: What was the purpose of the lug?

The Witness: We set them on the side of the

Ford tractor like this (indicating) and when they

went through the soft ground or mud they would
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turn them this way (indicating), up, and it would

give them a little more traction.

If they didn't use it, they would turn it this way
(indicating).

The Court: It is not the same kind of lug you

refer to in your other testimony, that was placed at

the end to keep the rings from coming off?

The Witness: No; no.

Q. (By Mr. Naylor) : Can you remove from the

book that you have produced the pictures which

show^ the auxiliary traction device for [267] tractor

wheels'? I see there are four such pictures.

A. Do you want me to pick one out ?

Q. Yes. Can you remove those four?

A. Yes. Have you a knife where I could

Mr. Naylor : Yes, indeed.

(Witness removes photographs from book.)

The Court : He has them removed now.

When did you take those pictures, Mr. Thomas?

The Witness: Schmeiser took those pictures.

The Court : How^ did you get them ?

The Witness: He gave them to me.

The Court : When did he give them to you ?

The Witness: At the time employed.

Mr. Naylor: For the purpose of illumination in

the record, we would like to offer this series of four

as a collective exhibit, Plaintiffs' next, your Honor,

if we may.

The Court: I think the next number would be

18, wouldn't it?
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The Clerk : 19 is the next number.

The Court: Let them be received in evidence as

Phiintiffs' Exhibit No. 19. They may be marked

as one exhibit.

(The pictures, referred to were marked, as

one exhibit, Plaintiffs' Exhibit No. 19 and were

received in evidence.) [268]

The Court: You may proceed.

Q. (By Mr. Naylor) : What is your recollection

of the first roller unit that was made by Mi'. Schmei-

sor ai'tei' you went to work for him?

A. The v/ork on a vSmooth-an-Roll.

Q. Smoothino roll ?

A. Smooth-an-Roll.

Q. Would you describe that device to the Court,

please ?

A. It is 16-inch i)ipe with model A s])indles on

each end, and the frame around bolted to the spin-

dles, and two sections being pulled behind with arms

on the leader section.

Q. In tandem'? A. Yes.

Q. And were these rollers smooth, or otherwise?

A. Yes.

Q. Which was it? A. Smooth.

Q. And what was the purpose of the ])articular

roller, Mr. Thomas?

A. That was to be used in orchards.

Q. It was s])ecifically for use in almond orchards,

Av;w it not? A. Yes.

I
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Q. And it was built by Mr. Schmeiser for [269]

whom ?

A. I think he mentioned at the time for Jarman
ranch, or something like that.

Q. Wasn't it a Mr. Munier?

A. It could be.

Q. Of Fig Garden?

A. It could be. I remember him saying it was

women who owned the land he was making this for.

Q. The purpose of this Smooth-an-Roll, as you

call it, was what ? What did it do to the land ?

A. Just before picking the almonds, or walnuts,

or prunes, whatever they would have, they would

run it over the land to make it a little more com-

fortable for the employee to walk on, and save

time.

Q. And so that the harvest would be a little more

visible, is that right?

A. I don't know about that.

Q. Did you work on that particular machine?

A. Yes.

Q. And you worked on it under Mr. Schmeiser 's

direction, did you not?

A. Yes, I was employed.

Q. And when did you work on this particular

machine? A. At the time employed.

Q. Well, in what month?

A. I don't know. [270]

Q. In what year was it?

A. I can't exactly give you the right month, but

it was between—at the time employed.

The Court : What vear was it ?
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The Witness: About '40.

Q. (By Mr. Naylor) : 1940?

A. Yes. I am not exact on that.

Q. Now, this Smooth-an-Roll was manufactured

in Mr. Schmeiser 's place, was it not, in Fresno?

A. Yes.

Q. And tliat was in the alley off Stanislaus

Street in Fresno, was it not?

A. At the alley, did you say?

Q. What was the address? That is what I am
asking.

A. It was on Stanislaus; I think it was 1824.

Q. And there was an entranceway to Mr.

Schmeiser 's plant from that alley; is that correct?

A. Yes.

Q. Now, did you work on this machine all alone?

A. Yes.

Q. Under Mr. Schmeiser 's direction?

A. I was employed.

The Court: Just answer the question "Yes" or

"No." Did you? [271]

The Witness : Yes.

Q. (By Mr. Naylor) : Did you have any help on

that particular machine?

A. How do you mean? Employees or just super-

vising the job?

Q. Employees. A. No.

Q. There were no other employees

A. No.

Q. at that time? A. No.

Q. And you think this was in 1940; is that a

correct answer ? A. Yes.

I
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Q. And now was this Smooth-an-RoU that you

are speaking of, was that made in Mr. Schmeiser's

phice before he commenced any work on pulver-

izers? A. I am not sure there.

Q. You are not sure?

A. No. It has been pretty long.

Q. Will you examine your deposition, taken on

June 19, 1952, commencing at page 71, and I will

direct your attention

The Court : Mrs. Buck, read the last question.

(The record was read.) [272]

Q. (By Mr. Naylor) : I direct your attention,

Mr. Thomas, specifically to page 71 of your deposi-

tion of June 19, 1952, the question commencing in

line 20 thereof. Do you recall being asked the fol-

lowing question by me:

"Q. Will you tell us, if you can, when Mr.

Schmeiser made and delivered to anyone the

first pulverizer?"

Do you remember being asked that question ?

A. Yes.

Q. And your answer occurs, does it not, in line

22, as follows: "The first one?" which was in the

form of a question; is that correct? A. Yes.

Q. And then being asked the next question, in

line 23: "The first one." And your answer, com-

mencing in that same line

:

"The very first one, I think it was not a pul-

verizer. The very first one was a smooth roller.



250 Ethel R. ScJnneiser, et ah,

(Testimony of Yeppie Thomas.)

He called it a smooth roller. It was in sections.

And each i)art was a drawn-out affair. There

was a 16-inch pipe filled with water. Three sec-

tions."

A. Yes.

Q. And that is the end of pap^e 71 of the deposi-

tion. Then on 72, the following question was [273]

asked

:

''Q. When you say smooth roller, do you

mean external surface?"

And your answer occurring on line 2:

"A. No teeth."

Tn line 3, the following question

:

"Q. External surface of the roller was

smooth"? A. Yes."

Line 4

:

"Q. Just like a drum?

*'A. It was a drum."

Line 5:

"Q. It was a hollow drum?

"A. Yes, seemingly."

Line 6:

"Q. Ada])ted to be filled with water?

"A. Yes."

Is that a correct statement of your testimony?

A. Yes.

Q. A]id then there follows a specific description

of that machine; is that correct? A. Yes.

Q. Now, will you tell us, Mr. Thomas, did this
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smooth roller that you were identifying at those

pages, of your deposition, come before the tirst pul-

verizer in Mr. Schmeiser's business, or not? [274]

A. It is just like I stated in the deposition. I

think it was the first one.

Q. You think it was first *?

A. I think it was.

Q. And that came before a pulverizer or a roller

Avith teeth ?

A. I am not exactly sure. I said ''I think" at

the time. I am trying to remember if it was or not.

It could have been.

Q. You have no reason to dispute the deposition

testimony in that regard, do you? A. No.

Q. Now, when was it, as you now recall it, that

Mr. Schmeiser first directed his attention to the

production of a pulverizer having teeth of any kind ?

A. He told me
The Court: No, just answer. The question calls

for the time.

The Witness : At the time when I was employed.

Q. (By Mr. Naylor) : That is right, sir. After

you first went to work for Mr. Schmeiser, can you

tell us the time when Mr. Schmeiser first com-

menced, in his shop, any work on a pulverizer with

teeth ?

A. About 1940 ; 1940 some time, or maybe a [275]

little earlier.

Q. Some time in 1940?

A. '39 or '40; the latter part of '39.

Q. By '^ latter part," what do you mean specifi-

callv? A. September.
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Q. Soptembov? A. Yes.

Q. And yon were working there in September?

A. Yes.

Q. And it was in September that you first ob-

served a pulverizer being worked on that had teeth ?

A. No. We didn't work on a pulverizer then.

Q. Maybe T misunderstood your testimony. What
I am trying to fix, Mr. Thomas, is the time after you

went to work for Mr. Schmeiser when you person-

ally first observed work being done in Mr. Schmei-

ser 's shop on a pulverizer that had teeth.

A. I done the job.

The Court: No, when was the time when you

first observed it, no matter w^ho did it.

The Witness : '40, '41, maybe earlier. It has been

so long I can't

The Court: What is the answer, Mrs. Buck?

(The answer w'as read.)

The Court: Have you finished your [276] an-

swer ?

Q. (By Mr. Naylor) : It could be '40, it could

be '41 A. Yes.

Q. and it could be earlier? A. Yes.

Q. That is your testimony? A. Yes.

Q. And when you first went to work for Mr.

Schmeiser, were you a full-time employee, or a

part-time employee?

A. To tlic ))est of my knowledge, T was a full-

time employee.

Q. You were a full-time employee?
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A. To the best of my knowledge, yes.

Q. Am I correct in understanding that when you
went to work for Mr. Schmeiser there were no other

employees in the plant ?

A. Not at the time when I was employed.

The Court: Well, when you first went to work
there,

The Witness : No.

The Court: there were no other employees?

The Witness: No.

Q. (By Mr. Naylor) : Well, what did you do,

walk into an empty shop the first day you reported?

A. No. Mr. Schmeiser had told our instructor

at JG [277] that he wanted a welder of some kind.

Q. And you answered that call ?

A. Mr. James E. Weldon asked me to report to

Mr. Schmeiser 's place of business; and that is the

way it started.

The Court: Who was your instructor? Mr.

Weldon ?

The Witness: James E. Weldon.

Q. (By Mr. Naylor) : How^ long was it after

you first went to work for Mr. Schmeiser that any-

body else was hired in the plant?

A. That I don't know.

Q. You don't know? A. No.

Q. Do you recall the name of the first employee

who came after you went to work for him?

A. It was, I think, a young man named Steer.

I am not sure.

Q. Do you know how to spell his name ?
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A. T think it was spelled S-t-e-e-r.

Q. Steer?

A. I think so, something like that,

Q. And do you know his first name?

A. No, I can't remember.

Q. Now, did he come as a full-time employee, or

as a part-time employee?

A. T think part-time. [278]

Q. Part-time? A. Yes.

Q. Now, who was the next employee to come into

the phint?

A. 1 think it was Jsner, Ed Isner.

Q. Ed Isner? A. Yes.

Q. Did he come as a full-time or a part-time

employee ?

A. I think he came as a full-time.

Q. Now, I would like to ask you if you remember

a person named Bob Shanenian, spelled S-h-a-n-e-

n-i-a-n ? A. Yes.

Q. You recall him as an employee of Mr.

Schmeiser's? A. Yes.

Q. And he came after you did ? A. Yes.

Q. And was he a full-time or a part-time em-

ployee ?

A. I think he worked a couple of weeks, and

then he was laid off.

Q. Now, you have testified here this morning,

Mr. Thomas, that you built the machine which was

delivered to the City of Fresno; is that correct?

A. Yes.

J
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The Court : I think the Court will take a recess

at this time. [279]

(Short recess taken.)

Q. (By Mr. Naylor) : Just before recess, Mr.

Thomas, I was asking about city machine; but, be-

fore pursuing that further, I would like to ask you

concerning the smooth roller.

Is it your recollection that that smooth roller was

made at the Schmeiser plant and delivered in rela-

lation to a particular almond season ? A. No.

Q. No? A. No.

Q. Will you examine your deposition, taken on

June 19, 1952, at page 73,

The Court: Mr. Naylor, may I suggest if there

are not too many questions to be asked him referring

to his testimony, that you read two or three ques-

tions together, and then ask him if those questions

were asked and those answers were given.

Mr. Naylor: Thank you, your Honor. I will be

happy to do that.

The Court: I think it will save a little time, in-

stead of taking each question separately.

Mr. Naylor: I will be very happy to do that.

Q. Directing your attention to page 73, and I

would like to read the following, commencing at linn

11 : [280]

''Q. Do you have any way at your command

by which we can fix the date for the completion

of this smooth roller ?
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**A. I would say in '49, sometime, maybe."

And then Mr. Young interposed a remark.

"Yeppie, I believe you are still saying '49.

"A. 1939, rather. About July, August, be-

cause August or July, 1939, is where the

almonds were—where they picked them up

on it."

Then I asked a question in line 18:

''Q. 1 take it from what you said that this

is for the conditioning of tlie soil ])etween the

almond trees? A. Before picking.

"Q. Before picking or harxesting^

''A. Right. Exactly."

Do you recall being asked those questions and giving

those answers? A. Yes, I do.

Q. Now, do you have any i)resent reason for

doubting the accuracy of that testimony?

A. No.

Q. Now, coming back to the city machine, the

City of Fresno machine, it is my understanding that

you built, you personally, built that machine ; is that

correct? [281] A. Yes.

Q. That machine went to the city on an experi-

mental basis, did it not?

A. I think so, yes.

Q. Are you sure? A. No.

Q. It was your understanding, was it not, that it

went to th(* city on an experimental basis?
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A. Yes.

Q. The city was to use it, was it not, on its work,

street maintenance work, to determine whether it

was a suitable device in the form in which delivered,

for those purposes; is that correct '? A. Yes.

Q. Were you still working for Mr. Schmeiser

when that machine came back for reworking?

A. I don't know.

Q. You don't know?

A. I don't remember, no.

Q. Did you ever see the City of Fresno machine

returned to Mr. Schmeiser 's plant after it was once

delivered to the city ? A. No.

Q. You did not? A. No. [282]

Q. And your employment by Mr. Schmeiser ter-

minated in December, 1941? A. Yes.

Q. At the end of December? A. Yes.

Q. So it is your recollection that you did not see

the City of Fresno machine after it had been worked

on by you and then delivered to the city, and up to

the time of your termination of employment?

A. Yes.

Q. Is that correct ? A. Yes.

Q. Now, after you left Mr. Schmeiser 's employ-

ment, you went to work in Mare Island Navy Yard

;

is that correct? A. Yes.

Q. And did you take up your employment in the

Navy Yard immediately after leaving Mr. Schmei-

ser ? A. Yes, it was pretty close.

Q. Within a matter of days? A. Yes.

Q. A? I understand, you remained there until
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the year 1945? A. Yes.

Q. Now, did you personally see the City of

Fresno machine at any time while you were working

at Mare Island [283] Navy Yard? A. No.

Q. You do not know, then, of your own knowl-

edge, whether the machine, the City of Fresno ma-

chine, was ever reworked, or worked on, by Mr.

Sclimeiser or anybody else A. No.

Q. during the entire time that you were em-

ployed at Mare Island Navy Yard ; is that correct ?

A. Yes.

Q. Now, after you terminated your employment

at Mare Island Navy Yard, how^ long was it before

you first saw the City of Fresno machine ?

A. When I picked it up.

Q. When you picked it up? A. Yes.

Q. And that was when?

A. Somewhere in '50, 1 guess, '51.

Q. '51? A. Yes.

Q. And that was after Mr. Schmeiser's death?

The Court : And that was over on the lot

The Witness : 1527 or -29 Divisadero.

The Court: Divisadero Street?

The Witness: No. What is the name of that

street ?

The Court: That wasn't Divisadero? [284]

The Witness : No, it is not. It is

The Court : Well, it was over on the city lot ?

The Witness : Yes, it was.

The Court : In the junk pile ?

The Witness : Yes.
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Q. (By Mr. Naylor) : And it is your recollec-

tion that you picked the machine up in 1951?

A. Yes.

Q. And that was after Mr. Schmeiser died ?

A. I am not sure when he passed away.

Q. I see. Now, when you first observed the City

of Fresno machine, when you went to pick it up, it

was a different machine than the machine that you

had originally w^orked on, was it not ?

A. The frame—there was really no frame to it.

Q. It had been worked on?

A. The frame had, yes.

Q. And there were other things that had been

worked on? A. No.

Q. Your answer is "no." Nothing but the frame

had been worked on?

A. Probably the bearings that hooked to the

frame.

Q. Probably the bearings? A. Yes. [285]

Q. What about the rings? A. Well,

The Court: I can't hear you.

What is the answer?

The Witness: What is the question? I didn't

quite

The Court : Read the question.

Q. (By Mr. Naylor): What about the rings?

Have they been worked on?

A. No. They were wore down quite a bit.

Q. Were they the same rings that you put on

this device ? A. They seemed to be.

Q. Thev seemed to be; hw\ they could have been
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changed? A. T wasn't there.

Q. You weren't there? A. No.

Q. And yon would liave no positive personal

knowledge that they had not been changed in the

interim between Mr. Schmeiser's original delivery

of that machine and when you picked it up from

the junk pile? A. No.

Q. There was another point of difference, was

there not, in the fact that there was a shaft which

had been extended through the machine ?

A. Yes. [286]

Q. That hadn't been on the machine at the time

of Mr. Schmeiser's original manufacture and de-

livery to the city? A. No.

Q. That is true? A. Yes.

Q. Now, you mentioned a pipe with threads on

it. Was pipe plentiful in 1940, new pipe, I mean?

A. Well, yes and no.

Q. It wasn't free on the open market, was it,

in 1940?

A. It was, but various sizes were not available.

Q. Various sizes were not available.

Now, was it Mr. Schmeiser's practice, when you

first went to work for him, to buy what he could in

the way of available material? A. Yes.

Q. Whether new or used? A. Yes.

Q. Now, just so there will be no misunderstand-

ing, I would like to recap with you the points of

difference* between the city machine, as you recall

working on it at the time of its oiiginal delivery,

and the time wlien you observed it in the junk })ile
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at the city yard in 1951, when you picked it up.

First, the bearings had been worked on; is that

right? [287] A. Yes.

Q. And by whom you do not know of your own
knowledge ? A. Well, we do.

Q. Were you there? A. No.

Q. And the frame had been worked over?

A. Yes.

Q. By "worked over," I mean changed?

A. Yes.

Q. And the rings could have been changed, too?

A. That I don't know.

Q. You do not know? A. No.

Q. Well, were they brand new rings on the ma-

chine when you saw it at the junk pile, or were

they worn?

A. They were worn down to the rim, just about.

Q. And you would have no knowledge, would

you, Mr. Thomas, concerning how many rings had

been replaced on that apparatus while you were at

Mare Island and then up to 1951, when you first saw

the machine again in the junk pile?

A. Well, all the rings are the same, the old-

fashioned rings that Schmeiser made.

Q. Well, you are talking about style now, aren't

you? A. Yes.

Q. You are not talking about the age of the

actual [288] rings? A. Both.

Q. Both ? A. They were worn down.

The Court: Read the question, Mrs. Buck, and

answer the question.



262 Ethel R. Schmeiser, et aJ.,

(Testimony of Yeppie Thomas.)

(The question was read as follows: "And
you would have no knowledge, would you, Mr.

Thomas, concerning how many rings had been

replaced on that ap]:)aratus while you were at

Mare Island and then up to 1951, when you

first saw the machine again in the junk pile?")

The Court: That is a compound question. Ask

one question at a time.

Mr. Naylor: I will break it down, your Honor.

Q. You testified that the rings appeared to be

worn, on the city machine, when 3^ou saw it at the

junk pile? A. They were worn.

Q. That is what I said. They were worn?

A. Yes.

Q. Were some worn more than others?

A. No.

Q. No. You have no way, have you, of posi-

tively asserting that there had been no replacement

of any rings on the apparatus, between the time that

you left Mr. Schmeiser 's [289] employment and the

time you saw the device in 1951, have 3"ou?

A. No.

Q. Tt is a fact, is it not, that each and every ring

that was on that apparatus at the time Mr. Schmei-

ser made it and delivered it to the city could have

been re])laced in the lifetime of the machine?

A. That I don't know.

Q. Tt is possible, isn't it?

The Coui't: You don't need to argue with \\\v

witness.

Q. (By Mr. Naylor): T would like to direct

1
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your attention again to your deposition, this time at

page 80, commencing in line 6 and continuing to line

19 of that page, and I will read the questions and

answers and will appreciate it if you will state

whether or not you were asked those questions and

gave those answers. Line 6

:

"Q. Just a minute. Let us enumerate the

differences, if you will, please. The rings are

different ?

''A. That I cannot say. It may be the same

rings.

"Q. Didn't you say the rings had been re-

placed?

''A. Maybe, maybe not, but it is—the frame

is not the same.

"Q. What leads you to believe that they

may have been replaced"? [290]

"A. Just the reason they look like they are

a little straighter, because I think in 1942 we

made a change in those rings, straightened

them out a little from like they are in that first

picture.

"Q. So you have reason to believe that the

rings are different, haven't you?

"A. Yes. The curvature of the rings."

Is that a correct statement of the questions that

were asked and the answers you gave on June 19,

1952? A. Yes.
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Q. You have no present reason to question that

testimony, have you ? A. No.

Q. You were present, were you not, when Mr.

Adam Protzer testified here in open court yester-

day ? A. Yes.

Q. And you heard Mr. Pretzer testify that the

machine was worked on in the years 1942-44?

A. Yes.

Q. You have no knowledge to the contrary, have

you ? A. No.

Q. And it is entirely possible that that machine

was reworked, as Mr. Pretzer testified?

A. Yes.

Q. Now, when you picked up the City of Fresno

machine, [291] did you make any inquiry of the

City of Fresno as to wlien they had boon invoiced

for that machine? A. Yes.

Q. Did you obtain a copy of the original Schmei-

ser invoice? A. Yes, I think wo did,

Q. Do you have it here in court with you?

A. a photostatic copy of it.

Q. Do you have it hero in court with you?

A. I haven't.

Q. Do you or your counsel have it?

]\Ir. Young: I think it is in his deposition, sir.

Mr. Naylor: That is a photostatic copy. I am
inquiring as to the original.

Mr. Young : I thought tliat was what he had ob-

tained from the city, counsel. I don't believe ho got

the original.

The Witness: The original is at the citv.
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Q. (By Mr. Naylor) : I will show you, Mr.

Thomas, a sheet which has appended to it two photo-

static copies, and at the foot of which the marking

appears "Exhibit A" and I think it was Exhibit A
on the defendant's interrogatories to the plaintiff in

this action. It also bears the additional mark '

' Defts

D-8" on the June 19, 1952, depositions.

I would like to ask you if that is a duplicate [292]

photostatic copy of the original Schmeiser invoice

to the City of Fresno, which you procured?

A. Yes.

Mr. Naylor: If the Court please, may that be

detached and offered as Plaintiffs' next.

The Court: It has not been presented yet, any

of it?

Mr. Naylor: No. The picture at the foot has

been presented as a different exhibit. That is my
reason for wanting it detached.

The Court : You may offer it as you please.

Mr. Naylor : Thank you. We will offer the T. G.

Schmeiser invoice of September 26, 1944, as Plain-

tiffs' next in order.

The Clerk: 20 will be the next number.

The Court: Let it be received as Plaintiffs' Ex-

hibit No. 20.

(The invoice referred to was marked Plain-

tiffs' Exhibit No. 20 and was received in evi-

dence.)

Q. (By Mr. Naylor) : Mr. Thomas, following

the delivery of the experimental machine to the

City of Fresno, what is your best recollection as to
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the date of completion and delivery by Mr. Schmei-

ser of a toothed roller unit to anybody else?

The Court : Do you understand the question, Mr.

Thomas ?

The Witness: The first roller that was made

and [293] ship])ed there complete?

The Court: Read the question, Mrs. "Buck.

(The ])endin^- (juestion was road.)

The Witness: At the time employed, from

'39, '40.

Q. (By Mr. Naylor) : And into '41?

A. No, probably not.

Q. The first machines that were manufactured

and delivered by Mr. Schmeiser, of the toothed rin^'

type, had rin^s on the draft tube or cylinder in a

fairly snug relationship, did they not?

A. Yes.

Q. What was the nature of the clearance in

those earliest machines? A. Quarter inch.

Q. Quarter inch? A. Yes.

Q. And we are talking now about the differential

in the dimensions between the o.d. and the i.d. of the

ring: is that correct? A. Yes.

Q. And "o.d." means outside diameter of the

pipe or tube? A. Yes.

Q. And "i.d." means the inside diameter of the

ring? [294] A. Yes.

Q. And the clearance was on the order of a

quarter of an inch? A. Or lialf, niayb(\

Q. Or half. Now, do you recall building or work-

ing on machines of that character? A. Yes.
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Q. In Mr. Schmeiser's plant? A. Yes.

Q. Between the time of your employment and
the time you left in December, 1941

A. Yes.

Q. is that correct? A. Yes.

Q. That order of clearance between the rings

and the draft cylinder pipe was to render them

friction free, was it not?

A. Well, it was—we had to have that much clear-

ance in order to put the rings on.

Q. Well, it served a dual purpose, then, in other

words, to get the ring on? A. Yes.

Q. And it was also to permit the rings to turn

in relation to the draft cylinder itself; isn't that a

fact? A. That I don't know. [295]

Q. Now, do you know the date of the manufac-

ture and delivery of the first toothed ring roller

unit by Mr. Schmeiser in which the rings had this

quarter to a half inch clearance in relation to the

draft tube cylinder?

A. The date I don't know.

Q. Do you know to whom the first such machine

was sold? A. I think it w^as Martin Irrigary.

Q. You think it was Martin Irigaray?

A. Maybe not.

Q. The rings on the Irigaray machine were clear

of the pipe by a quarter to a half inch?

A. Yes.

Q. Now, in the ordinary course of the use of

such a machine as that, is there any wear on the

inside diameter of the ring, the inside surface of the
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rins:? A. No.

Q. There is not? A. No.

Q. Does dirt enter that space?

A. Sometimes it packs solid.

Q. And sometimes it nms free; isn't that a fact?

A. Yes.

Q. As in the case of sand? A. Yes. [296]

Q. Or sandy soil ? A. Yes.

Q. Now, isn't it a fact that the rings would

wear? A. No.

Q. Tt does not wear? A. No.

Q. There is no wear or reduction of material

on the inside of the rinc^ in the normal use of that

machine? A. No.

Q. Where does the ring wear, if at all?

A. On the outside, or the side play, sides of the

rings, because cast iron against cast iron is wear.

Where the cast iron hits the ground, there is wear.

But whereas mild steel against cast iron, there is no

wear.

Q. Does the draft tube or pipe ever become

coated with material? A. Sand.

Q. What about asphalt? A. Yes.

Q. And would there be any wear if the tube were

coated with a material such as sand or asphalt?

A. If they would roll, yes; but if they were—if

everything would roll together, there would be no

wear.

Q. And if everything didn't roll, there would bo

wear; is that true? [297]

A. If the l^earings were froze, it would, in the
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matter of minutes, grind that sand right out of

there, so you wouldn't have any more.

Q. Mr. Thomas, I would like to show you a

photostatic copy which was marked Exhibit B on

the defendant's interrogatories propounded to the

plaintiffs.

Do you recall that particular copy?

A. Yes.

Q. What does it show?

A. It is Schmeiser literature.

Q. It is a piece of Schmeiser literature?

A. Yes.

Q. And what kind of a machine is illustrated

and described in that particular piece of literature ?

A. Pulverizers.

Q. Is that a machine that has the tight rings

or relatively tight rings of the character you were

speaking about? A. Yes.

Q. And is that an illustration of a machine of

the type that was sold to Mr. Irigaray?

A. The bottom picture to your left is the one.

Q. That is an assembly picture, is it not?

A. Yes.

Q. That is the one (indicating) ? [298]

A. Yes.

Q. And the rings in the machine illustrated in

the lower left-hand corner—is it the left-hand

corner ? A. Yes.

Q. of Defendant's B on the defendant's in-

terrogatories to the plaintiffs, had rings that had a

clearance of a quarter to a half inch ? A. Yes.
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Q. In relation to the draft tube or pipe?

A. Yes.

Q. Is that correct? A. Yes.

Mr. Naylor: This, I think, is already in, but it

has never been marked. Your Honor may recall

that, at the conclusion of the plaintiffs' case, we

offered the interrogatory exhibits. Would it not be

best

The ^'ourt: I don't recall. Do you want to in-

troduce it now?

Mr. Naylor: I think it should be, your Honor.

The Court: Let it bo received in evidence and

marked Plaintiffs' Exhibit Xo. 21.

Mr. Naylor: May we have an miderstanding,

this being our file copy, that we may substitute a

photostatic copy for that, your Honor?

The Court : If necessary, there is one in the [299]

Court's file.

Mr. Naylor: Or will the Court withdraw the

ones from the interrogatories and mark that one as

an exhibit?

The Court: Let me see this one. You take it out.

Mr. Eiland.

(Document handed to the Court.)

The Court: Let ine see the one n'ou liavo tliore.

(Document handed to the Court.)

The Court: It may be marked as Plaintiffs' Ex-

hibit 21.

(The document referred to was marked
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Plaintiffs' Exhibit No. 21 and was received in

evidence.)

The Court : Mr. Thomas, do you know when this

advertising was printed?

The Witness : No. After some time, he was manu-
facturing these rollers, and then he came out with

the literature.

The Court: You don't know the date?

The Witness: No.

The Court: This marking here, Mr. Naylor

Mr. Naylor: I was coming to that, your Honor.

The Court : It is not part of the exhibit ?

Mr. Naylor: It will be.

The Court : Well, you may proceed. Do you want

this back?

Mr. Naylor : No. I would like the witness to have

it, your Honor. Thank you. [300]

Q. Mr. Thomas, I direct your attention to cer-

tain marking which is incorporated in the exhibit,

Plaintilfs' 21, opposite certain of the text, w^hich

has the caption, "Schmeiser Till an' Pak"
The Court: Just read the part marked, if you

want to.

Q. (By Mr. Naylor) : There is a circle around

the language which says, "The Packers Rings are

loosely placed." And then in the margin is written,

''Read this. The word 'loose' means the same in

patent.
'

'

Do you know who wrote those words on the ad-

vertising? A. I did.

Q. You did? A. Yes.
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Q. And when did you write those words'?

A. When I got this literature.

Q. When was that?

A. No, not when I got it. I had it in my posses-

sion, this literature. Schmeiser had given it to me.

Q. Mr. Schmeiser had given it to you?

A. Yes. It was in my album. Then I wrote that

down and sent it to John—to Mr. Young, my at-

torney.

The Court: When you say "John," you mean

Mr. Young?

The Witness: Yes, Mr. Young. [301]

Q. (By Mr. Naylor) : When was this, Mr.

Thomas?

A. ] suppose in '51 or '50, somewhere in there.

Q. Now, did you have a copy of the Schmeiser

])atent before you when you wrote that language on

the literature?

A. No, I hardly—well, yes, I might have.

Q. You might have?

A. Yes, because I couldn't have written that un-

less

Q. You at least had referred to the Schmeiser

patent A. Yes.

Q. j)ri()r to the time you wrote this inseii:

on the literature; is that correct? A. Yes.

The Court: It is 12 o'clock, Mr. Naylor. We will

take a recess.

(Whereupon, at 12:00 o'clock noon, a recess

was taken until 2:00 o'clock p.m. of the same

day.) [302]
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The Court: You may proceed.

YEPPIE THOMAS
the witness under examination at the time of the

recess resumed the stand and testified further as

follows

:

Cross-Examination

(Continued)

By Mr. Naylor

:

Q. Mr. Thomas, coming back to the first pul-

verizer units manufactured in Mr. Schmeiser's

plant after you went to work for him, how were the

ring's held on the draft pipe or cylinder?

A. With set screws.

Q. With set screws ? A. Yes.

Q. Where were those set screws'?

A. On each end of the ring.

The Court : I didn 't hear the answer.

(The answer was read.)

The Court: Mr. Thomas, will you talk a little

louder, please?

Q. (By Mr. Naylor) : By "each end of the

ring," you mean each end of the draft assembly?

A. No. Let me make a correction there. Ask me
that [303] question again; I want to make sure of

something.

Q. How were the rings held on the draft pipe or

tube? A. The first one?

Q. In the first machines.
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A. I don't til ink the set screws camo into the

picture at tliat time. They came in a little bit later.

Q. A little bit later? A. Yes.

Q. Do you know when?

A. After w^e had made several units, and then we

thought by putting three or four set screws on each

ring that went on the outer side of the roller assem-

bly, it W'Ould ])e better; so that is how we got started

on it.

Q. Just to clear that up, we have a draft as-

sembly, which is a cylinder or tube, and a number

of rings are on that draft tube or assembly; is that

correct? A. Yes.

Q. And in the two end rings, there were set

screw^s ?

A. Yes—only, I think it was one end. One end

we had a plate on.

Q. A ])late on ?

A. Yes, of some kind, or a flange, and the other

end had four set screws on one ring.

Q. When you say "four set screws on one ring"

—correct me if I am wrong—do you mean the par-

ticular end [304] ring was tapped and the set screw

was turned through that aperture?

A. Screwed into it.

Q. Into engagement with what?

A. The ])ipe that went through the rings.

Q. And the purpose of that set screw was what?

A. To told the rings from falling out.

Q. It was to hold them in stacked relation on the

tube, was it not? A. Yes.
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Q. Mr. Thomas, I will show you a copy of

Schmeiser Patent No. 2,288,110 of Jmie 30, 1942,

and I will direct vour attention

The Court : What was that number, 2,288

Mr. Naylor : 2,288,110, of June 30, 1942.

Q. and I will ask you, if you will, to examine

Fig. 4, which is on sheet 2 of the two sheets, and

see if you tind illustrated there this mode of retain-

ing the rings on the draft pipe, that you have just

been testifying about.

A. 24, did you say, on figure 4 ?

Q. I haven't given you a numeral. I just asked

if you found the set screw method of retaining the

rings. A. Yes.

Q. What is the number of the set screw?

A. I can only see one here. [305]

Q. Yes.

A. It is a portion of a ring, though.

Q. That is right.

A. (Continuing) : And it is not at the proper

place where it should have been.

Q. Do you see a set screw? A. Yes.

Q. And does it pass through the end ring?

A. Yes.

Q. And contact the draft tube or pipe ?

A. Yes.

Q. And the number of that set screw is what?

A. On this portion of it I can see one.

Q. What is the number, or does it have a nu-

meral? A. Number 24.

Q. And there is a lead line, is there not, from
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that number right to the set screw? A. Yes.

Q. Now, do you see a number given to the tube

or pipe? A. Yes, 17.

Q. 17? A. Yes.

Q. And are there other rings illustrated in that

particular figure of the drawing, other than the set

screw rings? A. Yes. [306]

Q. How are those rings on the draft pipe or

tube, are they loose or tight?

A. In this drawing?

Q. In that drawing.

Mr. Young: Your Honor, I object to asking the

witness questions which are answered by reading

of the patent. He may not be familiar with the

patent. The patent is to be construed as a whole;

and whether the rings are loose or tight is a question

to be answered by reading the specifications, as well

as looking at the drawings.

Mr. Naylor: This type of question is purely pre-

liminary, your Honor. I am trying to clear the rec-

ord still further in relation to the type of machine

being manufactured in Mr. Schmeiser's plant at the

date of the defendant's employment.

Mr. Young: Can't that be done by the plan and

the drawing?

The Court: I should think the printed patent

speaks for itself; then you have the pictures of it

there. Can't you point out that to the Court?

Mr. Naylor: T don't think I can point out the

point I am trying to make as well as the witness

can.
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Mr. Naylor: You go ahead in your own way.

The objection is overruled. Just try to get through

as soon as you can. [307]

Mr. Naylor : Was there a pending question, Miss

Reporter ?

(The pending question was read.)

The Court: You may answer that.

The Witness: I can't see the pipe as a whole. I

can only see a portion of the pipe. Maybe the other

part of the ring, if it was there, it would show the

clearance.

The Court: Just explain what you can. Have
you any further questions'?

Q. (By Mr. Naylor) : They appear tight, don't

they? A. This portion of it does.

Q. You were aware of the fact that Mr. Schmei-

ser had taken out this particular patent, were you

not, Mr. Thomas, No. 2,288,110?

A. At the time of his employment?

Q. At the time of your employment.

A. No.

Q. Did you learn of it after your employment?

A. Yes.

Q. You did?

A. After T left his employment. I had no busi-

ness to his files or his drawings. I never looked at

theiii. T didn't want to, as far as anything was to be

patented. I had no business to. [308]

Q. But you subsequently learned of the issuance

of this patent?
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A. After I went into manufacturing those.

Q. Yes. Now, it is a fact, is it not, that the orig-

inal device of this pulverizer, the units that were

manufactured during the period of your employ-

ment by Mr. Sehmeiser, had rings on the draft

tubes, with very little clearance ; is that not a fact ?

A. Well, yes, we built some with half inch or

quarter clearance. In fact, all of them we built had

half inch or quarter clearance.

Q. Yes. Now
The Court: Mrs. Buck, read that last question

and the answer.

(The record was read, as requested.)

The Court: That is while you were there?

The Witness: Yes.

T\[r. Xnylor: Just so tliat this i)nrt of the testi-

mony may be illustrated, I would like to offer a

printed copy of that ])atent as Plaintiifs' next.

The Court: It may be received in evidence and

marked as Plaintiffs' Exhibit No. 22.

(The patent referred to was marked Plain-

tiffs' Exhibit No. 22 and was received in evi-

dence.) [309]

Q. (By Mr. Naylor) : Mr. Thomas, directing

your attention now to Plaintiffs' Exhibit 21, I think

you said that the lower left-hand figure of that par-

ticular advertising piece contains a picture of a

Sehmeiser machine of the type that was sold to

Mr. Irisfnrav? A. Yes.
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Q. Now, in that particular instance, were the

rin.o's of a quarter to a half inch clearance with re-

lation to the draft tube or pipe? A. Yes.

Q. That is correct, is it? A. Yes.

Mr. Naylor: Mr. Clerk, may I see Defendant's

Exhibit D-14 on the depositions'?

(Document handed to the counsel.)

Q. (By Mr. Naylor) : Mr. Thomas, I now direct

your attention to what was marked on the June 19,

1952, depositions as Defendant's D-14, namely, a

sheet showing the Fresno Bee advertisement, or,

rather, the Fresno Bee article in the Sunday, May
5, 1940, edition.

You are familiar with that, are you?

A. Yes.

Q. And are you familiar with the machine which

was depicted in that news story? [310]

A. Yes.

Q. And are you familiar with the construction

of the machine? A. Yes.

Q. And were the rings in that machine of the

one-quarter to one-half clearance in relation to the

draft tube assembly?

A. The upper or the lower machine ?

Q. Which?

A. There are two of them here. One is a tandem

hook-u]:), and the other is a single unit.

Q. Let's take the single unit first.

A. Yes, the same, between half and a quarter

inch clearance.
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Q. What about the other one?

A. The same.

Q. Both the same? A. Yes.

Q. One-quarter to one-half inch clearance be-

tween the rings and the draft pipe or tube on which

they were mounted in such a machine as built by

Mr. Schmeiser? A. Yes.

Mr. Naylor: May we offer that as Plaintiffs'

next, your Honor.

The Court: It may be received in evidence and

marked [311] as Plaintiffs' Exhibit 23.

The Clerk: That doesn't include the picture on

the back ?

Mr. Naylor: No, it is just the face, the Fresno

Bee, May 5, 1940, article it is being offered for.

(The newspaper article referred to was

marked Plaintiffs' Exhibit No. 23, and was I'e-

ceived in evidence.)

The Court: Let nic see that.

(p]xhibit handed to the Court.)

The Court: Mr. Thomas, whose writing is that?

The Witness : T think that's my wife's.

The Court: You think it is your wife's?

The Witness: T am pretty sure.

The Court : Who wrote this, ''Read this, John"?

The Witness : T think my bookkeeper did.

The Court: This ])art which is circled here, do

you know who circled it?

The Witness: T did.
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The Court: Proceed.

Q. (By Mr. Naylor) : Mr. Thomas, I would

now like to show you an enlarged print of sheet 2

of the patent in suit, of the drawings in the patent

in suit, T. G. Patent No. 2,538,167, and will ask you

if you see, in figure 4, an illustration of a ring in

relation to the draft tube or pipe ? [312]

A. Yes.

Q. You do? A. Yes.

Q. The ring you saw shown in green in this en-

larged print, was it not ? A. Yes.

Q. And the draft pipe or tube is shown in red;

is that a fact*? A. Yes.

Q. Is there considerable or substantial differ-

ence between the outside diameter of the draft tube

or pipe and the inside diameter of the ring?

A. Yes.

Q. How does it compare with the figure C, or

sketch C on Plaintiffs' Exhibit 5-A?
A. How do they compare?

Q. Yes.

A. Hold the other one up; I can't see it.

(Counsel holds up exhibit referred to.)

The Witness: There is a lot of difference I can

see.

Q. (By Mr. Naylor) : Well, how do they com-

pare as to the differential between the inside diame-

ter of the ring and the outside diameter of the

ring, in both ? Is the difference substantial ?
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A. No. [313]

Q. It is not? A. No.

Q. Which one has the greater difference between

the two diameters'? A. The Schmeiser.

Q. The Schmeiser? A. Yes.

Q. This, of course, Sketch C, was not an accurate

drawing of your device, was it?

A. I didn't draw it.

Q. AYell, was it accurate?

A. I don't know who drew it. I suppose.

Q. Is there any difference between the outside

diameter of the tube and the inside diameter of the

ring, in Sketch of Plaintiffs' Exhibit 5-A?

A. Yes.

Q. There is? Now, will you examine Plaintiffs'

Exhibit 21, and I direct your attention to the state-

ment, "The word Moose' means the same in patent."

You see that, do you, on the exhibit ? A. Yes.

Q. Do you mean by that statement that the word

"loose" meant the same as the illustration in fig-

ure 4?

The Court: Of what exhibit?

Mr. Naylor: This has not been marked. It should

be [314] marked.

The Court: What patent?

Mr. Naylor: Patent No. 2,538,167, the patent in

suit.

The Court: Reframe the question, please.

Mr. Naylor: Yes, I will.

Q. I would like to ask you, with reference to

Plaintiffs' 21 on which you personally wrote, "The
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word 'loose' "—which is in quotes—"means the

same in the patent." Did you have reference to

looseness of the rings as illustrated in this enlarged

print of sheet 2, figure 4, of Schmeiser Patent No.

2,538,167?

A. I referred to it according to the way the

patent read.

Q. What?
A. According to the way the patent read.

Q. According to the way the patent read?

A. Yes.

The Court: Which patent?

The Witness: The one he showed to me, accord-

ing to what I wrote here.

The Court : You mean the Schmeiser patent ?

The Witness: Yes.

Q. (By Mr. Naylor) : You meant the first

Schmeiser patent, did you not?

A. I don't know if it w^as the first or the [315]

second. It was on one of them.

Q. Which patent were you referring to when

you wrote the language on this exhibit 21?

A. The one I had in my possession at the time.

Q. And which one was that, sir?

A. I don't know. I will have to check.

The Court: Well, can you find it here?

The Witness: Yes.

The Court: Find it so we will know which one

it was.

(Witness leaves witness chair to secure docu-

ments.)
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The Court: Mr. Eiland, let me see Plaintiffs'

Exhibits Nos. 22 and 23.

(Exhibits handed to the Court.)

The Witness: It could have been one of these

(indicating). I don't exactly know.

Q. (By Mr. Naylor) : It could have been one

of which, Mr. Thomas?

A. Either one of these (indicating).

Q. Are you referring now to two of the

Schmeiser patents, one of which is No. 2,288,110?

A. Yes.

Q. And are you referring also to a Schmeiser

patent No. 2,538,167? A. Yes.

Q. And you say your use of the word 'Moose"

could [316] have referred to either one of those

two patents? A. Yes.

The Court: Mr. Thomas, you said, ''read this.

The word 'loose' means the same in patent." What
patent did you refer to? It was just one patent you

referred to ?

The Witness: Yes, but

The Court: Just find the patent you referred to.

The Witness: I can't. I don't remember which

one it was.

The Court: Well, you knew when you wrote it,

didn't you?

The Witness: It could have been one of them

that was pending.

The Court: Which one did this writing refer to?

I am referring to the writing in pen and ink on

Plaintiffs' Exhibit 21.
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The Witness: I saw it on one, but it is not on

these (indicating).

Q. (By Mr. Naylor) : It is not on either of

them? A. No.

The Court: Well, which one did it refer to? I

want you to find the patent that this referred to.

The Witness: Let me check.

(After referring to document) : I can't locate it.

It [317] is not here.

The Court : Anything further ?

Mr. Naylor : Nothing further with respect to that

point, your Honor.

May I have this marked as Plaintiffs' next, for

illumination of the record?

The Court: What is it you are asking about?

Mr. Naylor: It is an enlargement, your Honor,

of sheet 2 of the drawings of the Schmeiser patent

in suit, namely, 2,538,167.

The Court: That may be received as Plaintiffs'

Exhibit 24.

(The enlargement referred to was marked

Plaintiffs' Exhibit No. 24 and was received in

evidence.)

Q. (By Mr. Naylor) : Mr. Thomas, when did

you first learn of Mr. Alvin Chezick's use of an

earth pulverizer of any description on his farm?

A. When we delivered the roller, I think.

Q. And when was that?

A. Somewhere in the time I was employed for

Schmeiser.
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Q. Well, now, can you be more certain in fixing

that date"? First, let's fix the year. What year was it?

A. Oh, I don't know; '39 maybe.

Q. '39 maybe. Is tliat your answer? [318]

A. Yes.

Q. Now, when in 1939?

A. I don't know. I am not sure. It is so long ago.

Q. Did you help Mr. Schmeiser deliver this ma-

chine you are speaking of?

A. Not the first one.

Q. I beg your pardon?

A. Not the first one.

Q. To Mr. Alvin Chezick, I am speaking of.

A. Yes.

Q. The first one to Mr. Alvin Chezick?

A. I did not.

The Court: He said not the first one.

Q. (By Mr. Naylor) : Are you talking about the

second machine to Mr. Alvin Chezick?

A. I am pretty sure when it was repaired it was

sent back, and I went along.

Q. You went along with the delivery of the re-

paired machine? A. Yes, I am pretty sure.

Q. Now, did you work on the machine that was

repaired ?

A. I think I did. There were so many of them

b(^ing worked over here and there, and we were

building right along, that I am not exactly positive

just when the dates were. I [319] don't want to say

just certain dates, then find it wasn't.

Q. You are not positive as to the dates?
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A. No.

Q. Do you know what the machine looked like

when it came in from Mr. Alvin Chezick's ranch?

A. No.

Q. You do not? A. No.

Q. Mr. Thomas, did you ever ask T. G. Schmei-

ser Company for a statement as to your employ-

ment record? A. No.

Q. You did not? A. No.

Mr. Naylor: I have here, if the Court please, a

sheaf of records from T. G. Schmeiser Company,

and I wonder if I may have them marked as Plain-

tiffs' next in order for identification only?

The Court: Let them be marked as Plaintiffs'

Exhibit 25 for identification.

(The sheaf of records referred to were

marked as Plaintiffs' Exhibit No. 25 for iden-

tification.)

Q. (By Mr. Naylor) : Mr. Thomas, will you be

good enough to examine the sheaf of documents,

which have been marked Plaintiffs' Exhibit 25 for

identification, and I direct your attention to sheet

1 [320] thereof. At the foot of the page there ap-

pears to be handwriting; and I would like to ask

you if that is your signature ?

A Yes, it seems to be.

Q. It seems to be? A. Yes.

Q. Now, will you turn, in Exhibit 25 for identi-

fication A. Where is 25?
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Q. I direct your attention to the Clerk's mark-

ing on the reverse side of the exhibit.

Will you turn, commencing^ with sheet 1, to the

fourth sheet of that exhibit? I think you are doing

it in reverse, Mr. Thomas. Will you start with

sheet 1?

The Court: You find it and show it to him,

please.

Q. (By Mr. Naylor) : The count of the sheets

is 1, 2, and on the back side of sheet 2 there appears

to be some additional handwriting. Is that your

signature? A. It looks like it.

Q. I have just one question to ask concerning an

earlier circular that went in as Plaintiffs' 11.

Do yon recall, Mr. Thomas, the fact that thoi'e

had been an eiTor in the printing of the original

ciix'ular. Plaintiffs' 11, and that there had been a

new face page pasted over that [321] error?

A. Yes.

Q. Mr. Young has handed me the circular as

printed, with the error on it, and the separate cover-

ing sheet which forms a part of Plaintiffs' 11. Will

you please examine those two sheets, and I direct

your attention particularly to the statement which

appears on the face sheet which contained the error,

to the phrase, "Designed and manufactured by the

man who developed the first level and break sold

on the West Coast"?

A. If that was the error?

Q, No, T ask you if you see that statement?

A. Yes, I do.
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Q. Is that your claim? A. Yes.

Q. It is? A. Yes.

Mr. Naylor: May these be marked as parts of

Plaintiffs' 11, they being the components which

made up that particular exhibit?

The Court: What is Plaintiffs Exhibit 11?

Mr. Naylor: It is a circular of the defendant,

your Honor.

The Witness: May I see that, please?

(Document handed to the witness.) [322]

The Court: They may be marked Plaintiffs' Ex-

hibits 11-A and 11-B.

(The documents referred to were marked

Plaintiffs' Exhibits Nos. 11-A and 11-B and

were received in evidence.)

Mr. Naylor : Thank you.

The Witness : May I read this ?

Mr. Naylor: You may if you wish.

The witness wishes to read something.

The Witness (Reading) : "Designed and manu-

factured by the man who developed the first level

and break sold on the West Coast." ''Level and

break"; I want you to remember that.

Mr. Naylor: No further questions, your Honor.

Redirect Examination

By Mr. Young:

Q. Mr. Thomas, do you identify your tool by the

trade-mark "Level-an-Break"? A. Yes.

Q. As distinguished from Till an' Pak?
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A. Yes.

Q. And from Culti-Packer?

A. No, ''Level-an-Break."

Q. I mean as distinguishing it from these other

devices; is that the way of distinguishing your tool

from these others?

A. Yes. Everyone refers to it that way. [323]

The Couii: : You say everyone does. Do you refer

to it that way ?

The Witness: Yes.

Q. (By Mr. Young) : Mr. Thomas, I under-

stood your statement earlier to the effect that the

roller which you built, and which you believed went

to the City of Fresno, had clearance between the

rings and the pipe ? A. Yes.

Q. The way you made it? A. Yes.

Q. Then did you also state, under cross-exami-

nation

The Court: Let me see 11-A and 11-B.

(Exhibits handed to the Court.)

Q. (By Mr. Young) : Did you also state, under

cross-examination, that all of the rollers that were

made while you were in Mr. Schmeiser 's employ

had only a quartet' to a half inch clearance?

A. Not all.

Q. Did some of them have a quarter to a half

inch clearance? A. Yes.

Q. Did some of them have more?

A. Yes. The city's did.

Q. Did any others have more? [324]



vs. Y. Thomasian, etc. 29

1

(Testimony of Yeppie Thomas.)

A. It could have.

The Court : Well, did it have any more, do you
remember ?

The Witness : Yes.

The Court: What is the answer?

The Witness: Yes.

Q. (By Mr. Young) : Some did have more and
some had A. Less.

Q. less. That is your testimony?

A. Yes.

The Court : Is that all the redirect examination ?

Mr. Young: That is all.

Mr. Naylor: No further cross-examination, your

Honor.

The Court: You may stand aside.

(Witness excused.)

Mr. Young: Your Honor, one of the men who

testified at the depositions on June 19, 1952, is now
in Arizona, as testified to by Mr. Chezick. That was

the man who Mr. Chezick said bought his roller, and

who had the roller at the time of the depositions.

At this time I would like to either read deposition

into the record, or offer a stipulation that the testi-

mony of Mr. W. T. Norman is to be considered as

if it were read into the record.

Mr. Naylor: I have no objection, your Honor,

whichever [325] is your Honor's pleasure, whether

you would like us to read it or deem it read.

The Court: Either way is satisfactory to the

Court.
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Mr. Youn.s;: For time reasons, I would prefer

not to read it.

The Court: Let's see how thick it is.

Mr. Young- : It is about eight pages.

The Court: It won't take long to read it.

Mr. Young: All right.

Mr. Naylor: I think it might be explained that

this was a deposition that was taken on behalf of

the plaintiffs, for discovery purposes

Mr. Young: That is true.

Mr. Naylor: so the order of taking will ap-

pear somewhat out of context, as Mr. Young

reads it.

The Court: It may be received in evidence, and

you may read it. You may state just how it was

taken.

Mr. Young: Yes, sir. Pursuant to a Notice of

Taking Deposition, the deposition of Mr. W. T.

Norman was taken on Thursday, June 19, 1952,

before Ray E. Adams, a Notary Public, at the offices

of Crossland and Crossland, Room 406 Brix Build-

ing, Fresno, California.

The plaintiffs were represented by Webster and

Webster, by Roger B. Webster, Esq., and Naylor

and Lassagne, by James M. Naylor, Esq. [326]

The defendant was represented by Lyon & Lyon,

by John B. Young, Esq.

Then follows a stipulation as to the signing of

the deposition.

The Court: It has been agreed it be read. You

do not need to read that part.

Mr. Vounu,': All right.
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DEPOSITION OF W. T. NORMAN

Direct Examination

By Mr. Naylor:

"Q. Mr. Norman, will you please state your full

name, your residence and occupation'?"

Mr. Naylor: Excuse me, Mr. Young; it might

be a little less confusing to the record here if we
returned to the positions we were in at the time

the deposition was taken. Otherwise you will have

yourself playing Mr. Naylor, and I will be playing

Mr. Young.

The Court: Do you have the other copy?

Mr. Naylor: Yes, I have.

The Court : Would you like to sit on the witness

stand and read it?

Mr. Naylor: It will be Mr. Young playing Mr.

Naylor 's part, w^hile I am taking the deposition,

and I will be playing Mr. Norman's part while

Mr. Young: I would prefer to just read it

directly.

The Court: Well, we will let Mr. Naylor read

his questions, and you read Mr. Norman's answers.

You sit on [327] the stand.

(Whereupon the questions and answers were

read, respectively, by Mr. Naylor and Mr.

Young as follows.)

''Q. Mr. Norman, will you please state your full

name, your residence and occupation?

"A. My name is W. T. Norman, and I am a

farmer, and the address is Route 1, Box 723, Chow-
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chilla. And the road, the name of the road, is Van
JJurcii—West Van Buren.

"Q. West Van Buren? A. That is right.

"Q. And your age, Mr. Norman ? A. 42.

"Q. 42. How long have you been at farming, Mr.

Norman? A. Sir?

''Q. How long have yon been at farming?

''A. Since '43.

"Q. Since '43? A. Yes, sir.

*'Q. Have you always been located at Chow-

chilla? A. Yes, sir.

''Q. And what is the extent of your farm there?

''A. I own 40 acres, and I lease some more. I

have 200 acres in all this year, and last year I [328]

had, counting my 40 acres, 1 farm, I had 200 acres.

"Q. So that would be your 40 acres plus 160

acres ? A. Yes.

"Q. You are actually farming ? A. Yes.

*'Q. Do you specialize on any particular crops?

"A. Well, mostly cotton, and I have raised quit(>

a few potatoes.

''Q. What is your current principal crops this

year, Mr. Norman? A. Cotton.

''Q. Cotton?

"A. And dairy. Cotton is the most principal.

"Q. And you say dairy. Do you actually

"A. I milk cows for almost three years.

''Q. I see. That is in addition to your farm

activities? A. That is right.

"Q. What sort of equipment do you have in the

operation of your farm at Chowchilla?
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^'A, Well, I have a—you mean all my equip-

ment?

"Q. Yes. Just give us a general idea.

''A. I have one M Farm-All tractor; four row

cultivator, and six W-9 offset disc, and one [329]

tandem disc, 10 feet, and two section harrows, and

one roller, which I guess some people call it a cow-

packer; some people call it a clod-buster. I don't

know what name they call them. That is what we

sometimes call them; clod-buster.

"Q. Clod buster? A. Cow packer.

"Q. Cow collar packer?"

I am sure that is a typographical error, but that

is the way it is.

"Q. Cow collar packer?

"A. Cow collar packer, or something like that.

I don't know. It is to roll the ground out.

''Q. I see.

"A. And I have one 16-inch two-bottom tumble

bug breaking plow.

"Q. Do you personally drive some or all of this

equipment in the operation of your farm, Mr. Nor-

man? A. Yes, sir.

^'Q. Will you tell us something about what you

have termed the roller or clod buster? Would you

describe that for us?

"A. Well, it is a roller with a band, that roller

is—I would not know exactly the size of the pipe

that it is on. I think it is 10-inch pipe. [330]

''Q. Ten-inch pipe?

"A. With a bunch of rings, which would be
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called rollers, I guess, or rings, going on the pipe,

and it is 12 feet long, the pipe is.

''Q. The pipe is 12 feet long?

"A. And it is made inside of a frame, holds this

roller, it is made out of channel iron, something like

that, I think it is square channel iron. I am not too

familiar with it. Kind of channel iron. I think it

is square channel iron. It comes up in kind of two

pieces with a tongue in it to pull it.

''Q. A draft draw tongue?

"A. A draft dra\v tongue. I don't know what

you call a draft tongue.

"Q. Something for attachment to a tractor, is it?

**A. Yes.

"Q. This member you speak of

''A. Draw bar, you hook—you attach to the

draw bar and pull the roller.

"Q. I see. You spoke of the pipe as being 12

feet long?

*'A. I think it is approximately 12 feet.

"Q. Did you have just this one clod-buster unit

or did you have more than one?

"A. Just the one. [331]

"Q. Can you tell from whom you procured this

particular clod-buster?

"A. Yes, sir. Bought it from Alvin Chezick.

"Q. And when did you buy it from Alvin

Chezick?

**A. It was in the spring, five years ago.

*'Q. Five years ago. Would you say that was

in '47?
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"A. I don't recall. Seems like in the fall of '46

1 made arrangements to pay some down on the

equipment, and I paid the rest the next spring. So

I think I finished paying for it, and it will be five

years ago—it will be '47.

"Q. You think the arrangements were in late

1946? A. Yes.

"Q. Will you tell us the purchase price that you

paid Mr. Chezick for this particular structure ?

''A. It was $350.

"Q. $350? A. Yes, sir.

"Q. Was the equipment brand new at the time

you bought it from Mr. Chezick, or had it been

used? A. No. It was used equipment.

''Q. Used equipment ? A. Yes, sir.

''Q. And can you tell us something about the

condition of it at the time you purchased it from

Mr. [332] Chezick?

"A. Well, it was in fair condition. There was

some rollers that was cracked on it, and I had some

rollers replaced, and some welded. Some of them

were broken inside, and I had them replaced with

new ones, new rings that go on the roller.

"Q. Do you recall from whom you got the re-

placement rollers or rings?

"A. I bought some of them from Schmeiser, and

I bought some from Halton Tractor Company in

Chowchilla, which is the John Deere.

"Q. Incidentally, have you ever counted the

number of rings that are on this particular clod-

buster that you had? A. No, sir, I have not.
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''Q. What are the general characteristics of the

individual rings ?

'* A. Well, the ones that were on it when I bous^ht

it, they are curved rings like that, that come ii])

individually. I don't know what they call them.

They are curved, crooked rings, the top of them,

when it busts the clods.

"Q. You are speaking now of the part that

comes in contact with the ground, is that right?

''A. That is right. [333]

"Q. You are referring to the teeth?

"A. Yes, sir. We call them teeth. Tt is part of

the ring.

"Q. These rings are mounted on the 12-foot long

pipe?

"A. Well, they go on it, they are not mounted;

they just work around this pipe. Loose arovmd the

pipe.

"Q. When you made the purchase of this par-

ticular clod-buster from Mr. Chezick, did you have

any idea of where he had obtained it?

"A. Yes. I think he told me—in fact, I know

he told me ho bought it from Schmeiser at Fresno.

"Q. Mr. Chezick told you that?

"A. Uh-huh.

'*Q. To what particular uses have you put this

])articular clod-buster?

"A. T use it to make a seed bed for planting

cotton or any I'ow crops; then I use it to pack a

permanent pasture or alfalfa, pack the seed in the

ground.
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^'Q. Are there any other uses to which you put

it in addition to those that you have given us?

"A. Well, when you are making seed bed, pre-

paring your ground, you can use it for most any-

thing before you plant.

^'Q. Before you plant? [334]

"A. Well, to prepare your ground, get it in good

shape.

"Q. That is before, you have to run that device

over the ground, is that right?

''A. Some crops. Now, like alfalfa, permanent

pasture, you run it after you seed, to press the seed

in the ground.

"Q. Yes. Preparation of the soil after seeding?

"A. Yes, sir.

"Q. What was the first use that you put the

clod-buster to after you had purchased it from Mr,

Chezick ?

"A. Prepared my ground for seed bed for plant-

ing cotton.

"Q. Planting cotton? A. Yes, sir.

"Q. AYas that done on your own 40-acre piece

there, Mr. Norman? A. Yes, sir.

"Q. And in addition was it done on any of the

leased land that you worked in that particular year ?

"A. Yes, sir. Used it on all my cotton land. I

did not have anything that year but cotton, the year

T bought it from Mr. Chezick.

"Q. And in that year, that is the spring of '47,

did you personally operate the apparatus? [3^5]

"A. Yes.



300 Ethel R. Schmeiser, et ah,

(Deposition of W. T. NoiTnan.)

'^Q. You did. Can you toll us anything about the

dimensions of the rings that were on this device?

"A. Well, I think the rings are 12-inch rings.

I am not too positive, but I think they are 12-inch

rings in diameter, and, as I said, they have that

crook in the top. The new type ring I had to replace

them with I bought from Schmeiser is more of a

straight ring. The point has a little bit of a curve,

but it is more straighter, the point on the ring.

"Q. In other words, the teeth were straighter

teeth? A. Yes.

"Q. As distinguished from curved teeth?

"A. But the ones that were on it when I bought

it were all curved together.

^'Q. Now, as T understand it, you have both

types on the clod-buster?

*'A. Yes. T also replaced the new type of bearing

that Mr. Schmeiser makes. I went to him, then I

had to get these rings replaced for it, and he told

me he did not make the old bearing any more. They

had a better bearing, and he coaxed me to buy the

new type bearing, so that is what I did. It has a

bearing on each end of the roller to hold the roller

in y)lace. [336]

"Q. In the frame? A. In the frame.

"Q. Now, Mr. Norman, you mentioned that the

pipe on which the rings are mounted was a 10-inch

])ipe. How do you know it is a 10-inch pipe? Did

you measure it?

"A. It lias about two or two and one-half mc^^

I
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flexibility. I figured it must be a 10-inch pipe by

being a 12-inch ring. It could be 10 and one-half,

but it is approximately 10 inches, I think.

''Q. You said it could be lOi/o?

"A. Well, I hardly think it would be ten and

a half because I am sure it has got at least two

inches of flexibility in the

''Q. You have used the apparatus now a total

of five years, have you ? A. That is right.

"Q. What is the nature of the soil on your

ranch ?

"A. It is mostly of a type nature of soil.

"Q. Type nature?

"A. Yes, sir. Alkali base.

"Q. Is it abrasive on your equipment?

"A. Sir?

''Q. Does it wear your equipment?

'^A. Yes. All soil will take care of equipment

pretty fast. Those rings running together, they

wear, [337] and each year you have to replace some

more, because of the sides of them will wear down

and give you a sloppy motion. You have to keep

putting in new rings.

"Q. Is that your experience over a period of

use? A. Yes, sir.

"Q. What can you say about the Avear on the

internal diameter of those rings?

''A. Well, I have not paid too much attention to

that.

"Q. But you do know you have had to replace

rings? A. That is right. Through wear.
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"Q. I gather from the motions you were making

that there was side wear of the rings'?

"A. That is right.

*'Q. Is that a very noticeable wear?

'*A. Yes, sir, it is.

'^Q. How many rings do you suppose you have

replaced in, say, a five-year period of your owner-

vship of this particular clod-buster?

*'A. I would say five or six.

"Q. Five or six? A. Yes, sir.

'

' Cross-Examination

'^By Mr. Youns::

"Q. Mr. Norman, I hand you a photograph

which we will label D-1 for identification; ask you

if you know [338] anything about this ]:)hotogra])li ?

"A. Yes, sir. That is m,y picture, and this is the

roller that T have boughten from Alvin Chezick.

This is Mr. Chezick 's picture.

"Q. Are you the man on the left in the photo-

graph? A. That is right.

"Q. Mr. Chezick is the man on the right?

"A. Facing the picture, that is right.

"Q, Do all of the toothed rings show in that

photograph ?

"A. You mean these on the roller?

''Q. Do those all show or are some that are not

shown in the y)hotograph? A. That is right.

"0. That is to the end. which ar(> iiot shown in

the photograph ?
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''A. That is right. This is just half the roller

right where this piece comes down this way.

"Q. Then if you replaced five or six rings, that

would be considerably less than half of the total

number, or rings, on the device?

''A. Yes, they were less than considerable half.

"Q. The rings which you mentioned that you

bought as replacements from Mr. Schmeiser or from

the Halton Tractor Company do not show in that

photograph, do [339] they? A. No, sir.

''Q. All of the rings which do show are the

original ones which were on the machine at the time

you purchased it from Mr. Chezick, right %

''A. That is right.

"Q. You have stated that the rings were about

two inches loose on the pipe; by that, do you mean

that the inner diameter of the rings is about two

inches greater than the outer diameter of the pipe?

"A. Yes, sir. The pipe would be two inches down

from the top when they are on the ground, the pipe

would be here, resting on the bottom here and which

makes two inches on top, that is where we get the

flexibility or the useability of the roller, when you

get high and low places in the ground.

"Q. Would you say that that tends to make the

roller self-cleaning ? A. Yes, sir, I would.

"Q. The replacement rings which are somewhat

different design than shown in the photograph

which you mentioned, do they have approximately

the same inside diameter as the rings which do sho^.v

in the photograph? A. Yes, sir.



304 Ethel R. Sclimeiser, et ah,

(Deposition of W. T. Nonnan.)

''Mr. Naylor: Mr. Young, I wonder if we might

have [340] that marked so that we will have that

tied on a little closer to show this part which you

are talking about?

"Mr. Young: Certainly. We will ask the notary

to mark that Defendant's Exhibit D-1.

''(Offer marked Defendant's Exhibit D-1.)

"A. When I bought these, I was not sure of the

size of the rings, and T bought 13-inch rings, and

when I got them back up there they were larg(^r

than the rings that were on, but I was busy; did

not have time to come back and buy smaller ones

to })ut in, so I went ahead and put them on and

used them. These 13-inch rings, instead of the 12-

inch lings they should have been. But T was busy,

and T could not come back, and T went ahead and

put them on.

''Q. (By Mr. Naylor): Thirteen inches, you

said?

"A. That was the ones I bought from Mr.

Schmeiser.

'*Q. (By Mr. Young) : Mr. Norman, I hand you

another photograph which we will identify as De-

fendant's Exhibit D-2, and ask if you were present

at the time that photograph was taken?

"A. Yes, sir.

''Q. What does it show?

*'A. Shows the rings that is on my roller, and

shows the height of the ring above these others when

they lifted up, when this ring is forced u]). They
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are [341] touching bottom of the pipe or band,

whatever you want to call it, that these rings are on.

These are lifted up; these are down (indicating).

"Q. When you mention these, you refer to the

rings in the background of the picture

''A. That is right.

''Q. (Continuing). Which appear to be lifted

up with respect to the rings in the foreground of

the picture? A. That is right.

"Q. Does that show that the rings have a larger

inside diameter than the outer diameter of the pipe

on which they turn? A. Yes, sir, they do.

"Mr. Young: That is all.

'

' Redirect Examination

^*By Mr. Naylor:

"Q. Who else was present when Defendant's Ex-

hibit— photograph. Defendant's Exhibit D-2— was

taken, Mr. Norman?

"A. Mr. Alvin Chezick and Yeppie Thomas.

"Q. Anybody else?

"A. There was another man there, but I don't

rem^ember who he was. This man, I believe he was

there one time.

"Q. You refer to Mr. Young, counsel for [342]

the defendant?

"A. Yes, sir. He was there one time.

"Q. Do you know whether Mr. Young was pres-

ent when the photograph, D-2, was taken ?

''A. Yes, sir, he was.
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"Q. Who took tlie photograpli ?

**A. Mr. Yeppie Thomas.

''Q. Mr. Ye])j)ie Thomas. Now, wliat was done

to the elod-buster in order to get it set for the tak-

ing of the photograph, Defendant's Exhibit D-2?

In other words, what did they do to your machine?

"A. Well, the ground, that is unlevel, wo cannot

get a piece of equi])ment on a ])iece of ground that

w^ould lay 12 feet ])erfectly level, so they raised

those rings. You can raise them up, that would

make them higher than the ones that were on the

ground. In other words, if one side w^as kind of

tilted, it was just laying out there in the lot where

I keep my equipment. And evidently they must

have held this one end and pulled up some rings,

because that is a heavy roller. You cannot roll it by

hand.

''Q. This roller assembly is heavy?

"A. That is right, it is.

"Q. Do you recall whether or not the rings

which are seen to be in a raised position were

blocked up or [343] jacked up in some way?

"A. No, I don't recall.

"Q. Can you tell us the diameter of the rings

that are in a raised position in the photograph. De-

fendant's Exhibit D-2?

''A. They are 12-inch rings.

"Q. How do you know that?

''A. ^^'('1I, IxH'ause they are the ones that orig-

inally came on the roller. And, like I said, when I

w(Mit to l)uv some. 1 houiiht too large a ring, and

I
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they were 13-incli rings, but I went ahead and used

them. I could not sit there all the time.

"Q. Well, are those larger rings you spoke of

shown in either Defendant's Exhibits D-1 or D-2?

"A. No, sir. They are more of a straighter ring,

the teeth on it is more of a straighter

"Q. I see. You spoke of the characteristic of

self-cleaning. What can you tell us about that?

"A. Well, I did think the ring that was tight

on there would never give any flex, and the dirt

would stay on, if you got into heavy moisture. But

with this flexibility, they will work up and down

and kick the dirt loose.

"Q. Have you ever stopped your machine to

clean it? A. No, sir. [343-A]

"Q. You have not?

"A. No, sir. Only when I run in the mud, run

into mud, or where you pre-irrigate your land you

get your field too wet, you have to wait for a while.

Naturally, you have to go through some that is

muddy. I never did stop to clean it off. It will clean

itself whenever you go out in the dry ground.

"Q. Yes. Now, you stated you have never actu-

ally measured the diameter, inside diameter of this

draft pipe of your clod-buster, is that correct ?

"A. No, sir. I never did measure it."

Mr. Naylor: And Mr. Naylor said, "I think that

is all," and that closed the deposition.

The Court: Well, will that deposition be on file

so I may look at it, without having to have the Re-

poi-ter read it to me ?
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Mr. Naylor: It is, your Honor. It is already on

file.

Mr. Young : It is on file.

The Court: Very well. I think we will take a

short recess.

(Short recess taken.)

The Court: Proceed.

Mr. Young: Mr. Jones. [344]

GEORGE DOUGLAS JONES
called as a witness on behalf of the defendant, hav-

ing been first duly sworn, was examined and testi-

fied as follows:

The Clerk: State your full name.

The Witness: George Douglas Jones.

^Ir. Young: Your Honor, this gentleman is

being called as an expert witness, not as a fact wit-

ness,—an expert on patents. Therefore, if satis-

factory, I will proceed by leading questions as to his

background.

Will that be satisfactory to the Court?

The Court : Yes.

Direct Examination

By Mr. Young:

Q. Mr. Jones, I understand you are a graduate

of Ohio Northern University, with a bachelor of

science and engineer, is that right?

A. Yes.

Q. I understand you were the California State

A



vs. Y. Thomasian, etc. 309

(Testimony of George Douglas Jones.)

Electrical Engineer for the years 1910 to 1915; is

that right? A. Yes, sir.

Q. After that time, you ran, operated a Bull

Tractor Agency in Sacramento, during the years

1915 and 1916; that is right? A. Yes, sir.

Q. Then I understand you went with the [345]

Cleveland Tractor Company from the time the com-

])any began in 1917, and that you were with that

company until 1940, continuously, at which time

the company sold out to the Oliver Farm Imple-

ment Company; is that right? A. Yes, sir.

Q. During your years with the Cleveland Trac-

tor Company, they did as much as five million dol-

lars a year; is that right? A. Yes, sir.

Q. And had somewhere between one thousand

and fifteen hundred employees? A. Yes, sir.

Q. Was your title Director of Agricultural En-

gineering? A. Yes, sir.

Q. It is my understanding that you have a nm-

ber of patents in your own name, and that you have

acted as patent attorney on others?

A. Yes, sir.

Q
A
Q
A
Q
Q

her

Eno

Are you a registered patenty attorney?

Yes, sir.

At what date were you registered?

1930.

Are you a lawyer? A. No, sir.

Mr. Jones, I understand that you are a mem-

of [346] the American Society of Agricultural

ineers; is Ihra right? A. That is right.
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Q. After your name in a directory which I hold

I see a letter "F"; and in referring to that, does

that mean a "Fellow"?

A. That means a P'ellow.

Q. And I will read the qualifications it gives for

Fellow:

"A fellow shall be an engineer who shall have

acknowledged engineering attainments, 20 years of

active })ractice in the profession of engineering (or

teaching of engineering in a school of accepted

standing) and shall have been ten 3^ears in the grade

of Alember. Graduation from a professional agricul-

tural engineering curriculum (or its engineering

equivalent) ;it a school of accepted standing shall

be considered equal to four years of active practice.

The grade of Fellow shall have honorary status, to

which engineers of distinction may be elected, but

for which they may not apply."

Js that rights A. That is correct.

Q. After you left the Cleveland Tractor Com-

pany in 1940, did you go to the Glenn Martin Air-

craft Company as [347] Director of Research?

A. The Glenn L. Martin Company, in Baltimore,

Maryland.

Q. And did you remain with that company dur-

ing the years 1940 to 1944, inclusive?

A. 1944, yes, sir.

Q. It is my understanding you are now in j)ri-

vate practice in patent soliciting in Los Angeles?

A. Yes, sir.
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Mr. Young: At the same time, I would like to

offer the file wrapper and contents of the Mechan-

ical Letters Patent in suit, No. 2,538,167.

The Court : It may be received in evidence [348]

as Defendant's Exhibit M.

(The tile wrapi)er referred to was marked

Defendant's Exhibit M, and was received in

evidence.

)

Mr. Young: I also offer the certified copy of file

wrapper and contents of the Schmeiser patent No.

2,472,386.

The Court: It may be received and marked as

Defendant's Exhibit N.

(The file wrapper referred to was marked

Defendant's Exhibit N and was received in

evidence.)

Q. (By Mr. Young) : Mr. Jones, I hand you

Defendant's Exhibit L
Mr. Naylor : Before we get into the examination

on that, on voir dire I wonder if I might ask Mr.

Jones if he has ever testified in a patent case be-

fore*?

The Witness : Yes, I have.

Mr. Naylor : Can you tell us what ones ?

The Witness: One in Baltimore in the case of

Sears Roebuck versus Allied, a refrigerator case.

Mr. Naylor: What year was that, Mr. Jones?

The Witness: When I was with the Martin

Company, probably about 1943.
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Mr. Naylor: 1943'?

The Witness: Yes, sir.

Mr. Naylor: Thank you, sir. [349]

* * *

Mr. Young: At this time I offer in evidence

copies of the following patents: Keeler, No. 165,-

839.

The Court : Let that he received in evidence and

marked as Defendant's Exhiliit P.

(The patent referred to was marked De-

fendant's Exhibit P and was received in evi-

dence.)

Mr. Young : Henderson, No. 1,190,257.

The Court: Let that be received in evidence and

marked as Defendant's Exhibit Q.

(The patent referred to was marked Defend-

ant's Exhibit Q and was received in evidence.)

Mr. Young. Miller, No. 1,884,803.

The Court: Let that be marked Exhibit R in

evidence.

(The patent referred to was marked Defend-

ant's Exhibit R and was received in evidence.)

Mr. Young: Alexander,

Mr. Naylor: Excuse me, your Honor; is eacli

one of [356] these patents being given as a separate

exhibit number?

II
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Mr. Young: That was my intention, sir.

Mr. Naylor: Could that be your Honor's ruling

in that respect, so there won't be two patents tied

into a single exhibit?

The Court: I thought I gave them separate

numbers, each one.

Mr. Young: I thought we were numbering each

one of them.

Mr, Naylor: We seem to have lost one.

The Court: I want to save as much time as I

can.

Mr. Young: Let me finish reading them

The Court: I was about to mark R.

Mr. Naylor: R is the last one admitted.

Mr. Young: The last one is Miller, No. 1,884,-

803, and it is identified as Defendant's Exhibit R.

Alexander, No. 324,208.

The Court : That would be marked Exhibit S.

(The patent referred to was marked Defend-

ant's Exhibit S, and was received in evidence.)

Mr. Young: Hendricks, No. 1,802,556.

The Court: Exhibit T.

(The patent referred to was marked Defend-

ant's Exhibit T, and was received in evidence.)

Mr. Young: And Schmeiser, No. 2,472,386. [357]

The Court: Defendant's Exhibit U.

(The patent referred to was marked Defend-

ant's Exhibit U, and was received in evidence.)
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Q. (By Ml'. Young) : ^\v. Jones, T hand to you

Defendant's Exhibit M, a fiU' wrapper relating to

])]aintiffs' patent in suit No. 2,538,167.

I also hand you Plaintiffs' Exhibit 22.

Mr. Jones, aie you familiar with Plaintiffs' Ex-

hibit 22 ? A. Yes, T am.

Q. Does it show a ground pulverizer?

A. It does.

Q. Does it have a central pipe?

A. It does.

Q. Does it have a series of tootlunl rings

mounted on the central pipe? A. It does.

Q. Are the rings free to turn on the pipe?

A. They are.

Q. I call your attention to page 2 of the patent,

])eginning column 1, line 9. Do you find it stated in

that sentence whether or not the rings may turn on

the pipe?

A. I do, on lines 15 and 1(), which r(>ad, "these

rings are unsecured and may rotate independently

of each other and relative to the [358] roller sec-

tion."

Q. Does the fact that they may rotate independ-

ently mean that they must have some end clear-

ance? A. They must have clearance.

Q. If there were no clearance, what would hap-

])en? A. They would bind.

(J. Then must there be some end play between

these rings?
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A. There must be, in order that they may rotate

independently.

Q. I hand you Defendant's Exhi])it Q, and ask

if you are familiar with that patent?

A. Yes, I am.

The Court: What is the name of it? What is

the number?

Mr. Young : Henderson, No. 1,190,257.

Q. Would you describe what you see in the

drawings of that patent?

A. The drawing Fig. 3 shows a jDhirality of rings

marked d, and a shaft in the central portion of the

drawing, wdth enlarged hubs or bearing portions of

the rings d.

Q. Do the parts which are labeled d, and which

I believe you have identified as rollers, fit closely

upon the shaft, or do they have clearance?

A. They have clearance.

Q. Did you call them '

' rollers
'

' or [359]
'

' rings
'

' ?

A. I called them rollers, I believe.

Mr. Naylor: I understood "rings." Maybe I am
mistaken.

The Court : Well, just look at it to be sure about

it.

The Witness : Well, they are rings.

The Court: Does it say "rings" in the patent?

The Witness : Well, let me say. They are termed
*

' weighted members. '

'

The Court: May I see that?

The Witness: Yes (handing exhibit to the

Court).
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The Coui't: Where does it refer to them, Mr.

Jones?

The Witness: "d," (indicating) : ''weighted

ni('nil)ers''; d, d i)rinie, double ])rinie and triple

I)rime.

Q. (By Mr. Young) : Do these weighted mem-

bers liave a circular periphery?

A. A circular periphery in tlie center, yes.

Q. And on the outside as well ? A. Yes.

Q. I call your att(>ntion to tlie title of the i)atent,

which is "Road-Roller." Do you believe this tool

could be used elsewhere than on a road?

A. Yes, it could be worked on any soil of un-

even contour. [360]

Q. I call your attention to page 2 of the patent,

the second column, line 123, and ask you what it

says at that ])oint.

A. On line 120:

"Also it will be found suitable for working th(^

surface on levees, embankments, and tillable land,

and I wish to be understood as claiming it for all

such purposes."

Q. In you opinion, and based on your experi-

ence and training, Mr. Jones, does this Henderson

patent have a free-])lay feature in which the rollers

or rings may move up and dowm relative to the

shaft?

A. They do, and they are so shown in Fig. 3.

Q. In your o])inion, would this relative up-and-

down movement of the adjacent rollers be of assist-

ance in cleaning?

A. I would think so, yes.
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Q. I hand you Defendant's Exhibit P, which is

the Keeler patent No. 165,839, and ask you if you

are familiar with this patent? A. Yes, I am.

Q. Will you describe what the drawings show?

A. The drawing shows a series of wheels or roll-

ers, indicated by the letter C, mounted on a shaft

D, having a large aperture in the center [361]

thereof.

The Court : When you speak of the aperture, to

which one do you refer?

The Witness : The aperture d.

The Court : The aperture d in Fig. 2, is that it ?

The Witness : That is right, yes.

Q. (By Mr. Young) : I call your attention to

the title of this i)atent, which is "Land-Roller," and

ask whether the device shown in this patent would

be suitable for rolling tillable land?

A. It would.

Q. I call your attention to column 1 of the text,

the written material, about halfway down, the para-

graph beginning "Figure 1," and ask you to read

that short paragraph.

A. (Reading.)
'

' Figure 1 is a plan view of my land or field roller

;

and Fig. 2 is a section of the same through the line

XX, Fig. 1."

Q. Does the word "field roller" to you mean

that this is to be used in an agricultural field?

A. That would be the indication to me, yes.

Q. Do you find, in this disclosure of the Keeler

patent, a free-play feature in which the individual
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rollers may move vertically with respect to each

other ?

A. Yes, these should move uj) and down [362]

individually with respect to each other.

Q. I call your attention to the same first column,

to the lower portion th(^reof, the last five lines, be-

.li-inning "the center a])ei'tures/' Would y(Mi read

that?

A. (Reading.)

"The center apertures d of which are made con-

siderably larger than the axle b, as shown in Fig. 2.

so that the rollers will easily adjust themselves to

any unevenness in the gi'ound over which the}

pass."

Q. Mr. Jones, were either Defendant's p]xhibits

Q or P, which are respectively the Henderson and

Keeler patents,—were either of these patents cited

by the Patent Office in the file wrapper of the patent

in suit, Plaintiffs' Exhibit 1 ? A. No.

The Court: I think the Court will adjourn at

this time until half-past 9, tomorrow morning: 9:30.

(Whereupon, at 4:10 o'clock p.m., Thursday,

December 17, 1953, an adjournment was taken

until 9:30 o'clock a.m., Friday, December 18,

1953.) [363]
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Direct Examination

(Continued)

By Mr. Young:

Q. Mr. Jones, before we start on this question

of the Design patent, I want to ask you one more

question: You testified that you have entered pri-

vate practice, after you left the Glenn L. Martin

Company; is that right? A. That is right.

Q. Since that time, have you been appointed

arbitrator for the Manufacturers Aircraft Associa-

tion, in any particular case? A. Yes, I was.

Q. And does the Manufacturers Aircraft Asso-

ciation include the following companies: Douglas

Aircraft, Lockheed Aircraft, Consolidated Aircraft,

North American Aircraft, Bell Aircraft?

A. Yes, they do.

Q. And was the particular question relating to

a patent on an air foil section?

A. On a jet air foil section, yes.

Q. Will you explain what your duties on this

committee were ?

A. It is under the arbitration law, in which

three [371] members are appointed, one each by the

opposing parties, and the two appointed elect a

third ; and I was the third to be appointed. [372]

* * *

Q. Mr. Jones, I hand you Plaintiffs' Exhibit 1,

the Schmeiser patent in suit. No. 2,538,167, and De-

fendant's Exhibit Q, which is the Henderson patent,

No. 1,190,257.
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Yesterday I believe you called attention to the

fact that the weighted member, so-called, in the

j)atent arc— I believe you described tlicm as rollers?

Is that true ?

A. Which patent are you referring to?

Q. Henderson patent, Defendant's Exhibit Q.

A. "Rollers" is what I first called them.

Q. Mr. Jones, these rollers have a large o})eninii-

in them, do the}^? A. Centrally do, yes.

Q. And it is quite a bit larger than the shaft ?

A. Quite a bit larger.

Q. Would you exi)lain, if you can, how any

cleaning action occurs in that device?

A. Well, if we take the central d member, and

it is raised so that the bottom portion of the aper-

ture is adjacent to the shaft b, and the d' member

i^ dro})ped down to an abutment with the shaft b,

then the si)ace w^hich is not marked but, on Fig. 5,

is shown as the space f, will clear each other in

order that the soil may pass out and around the

openings f. [373]

Q. Is it a fair statement to say that tw^o ad-

jacent rings or rollers, one of which moves to the

top of its po&sible travel and the adjacent one moves

to the bottom of its possible travel, will cause a

lateral opening to occur from the space f, which

would {)ermit dirt to escape?

A. That is correct.

Q. I hand you Plaintiffs' Exhibit 22, which is

the Schmeiser patent No. 2,288,110, granted June

:]0, 1942, and I direct your attention to Fig. 4.
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Mr. Jones, I ask if you find in that drawing a

showing of an earth working roller?

A. Yes, I do.

Q. Is it mounted in a frame adapted for draft

by a tractor? A. It is.

Q. Does the frame comprise a transversely ex-

tending draft cylinder mounted on the frame?

A. It does.

Q. And a transverse row of earth working rings

surrounding the draft cylinder in relatively ro-

tatable relation? A. There is.

Q. The rings being hubless?

A. That is right.

Q. And each comprising a band-like rim? Do
you find [374] that? A. I find that.

Q. Does the rim have a substantially greater

internal diameter than the outside diameter of the

draft cylinder? A. Slightly, yes.

Q. Does it have a substantially greater internal

diameter ?

A. Than the outside of the cylinder?

Q. Yes.

A. Practically the same. It apparently fits.

The Court: Well, would your answer be "no"?

The Witness: No.

The Court: Are you saying "no" to me or is

that your answer?

The Witness: Well, your Honor, it would have

to slide over the drum, so that technically it would

have to have a little bit of free play.

The Court: And that is all it has?
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The Witness: That is all.

Q. (By Mr. Young) : Continuing, does it have

a phirality ol' ciicninferentially spaced, outwardly

projecting teeth on the rim? A. It does.

Q. Does each ring com])rise an internally flat

band-like rim of substantially greater width than

thickness? [375] A. It does.

Q. Said row of rings being arranged on the

draft cylinder for limited loose play endwise be-

tween the rims? A. It does.

Q. And the teeth being of lesser width than the

corresponding rim and centered thereon by its ends ?

A. It has.

Q. Mr. Jones, as I understand your testimony,

each of the eleuKMits T read to you, with the ex-

ception of the one which says that there is substan-

tially greater internal diameter of the ring than the

outside diameter of the pipe,—with the exception of

that portion, each of the other requirements I read

to you is found in that drawing, is that right ?

A. Each of the other elements are there.

Q. 1 l)elieve you said that the rings had limited

use i)h\y endwise. On wliat do you l)ase that state-

ment ?

A. On the statement in the specification.

The Court: Don't you have another copy of that

which 1 might see?

Mr. Young: Yes, sir, I do.

^Ir. Naylor: We have an extra copy, your

Honor.

Mr. Young : Mine is not a clean copy, sir.
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Mr. Naylor : I hope this is clean.

Yes, it is free of marks, your Honor. [376]

(Handing document to the Court.)

The Court: What page are you looking at, Mr.

Jones ?

The Witness: I am trying to find the statement

in here that says these rings are free to rotate.

Mr. Naylor: Page 2, column 4.

The Court: Wait; just what is the number of

this?

The Witness: 2,288,110.

The Court : You gave me 2,538,167.

Mr. Naylor : I beg your pardon, your Honor.

Mr. Young: This is a clean copy, your Honor

(handing document to the Court).

The Witness: On page 2, the first column, line

11,

"these rings engaging the roller section with

a relatively close fit and, with the exception of

the endmost ones"

The Court: Will you read that again?

The Witness (Reading)

:

"these rings engaging the roller section with

a relatively close fit and"

The Court : From what line are you reading ?

The Witness: Line 11, in the first column of

page 2.

The Court: I see.
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The Witness (Reading)

:

"these rings engaging the roller section with

a relatively close fit and, with the exception

of the [377] endniost ones, which are secured

by set screws 24, these rings are unsecured and

may rotate indej)endently of each other and

relative to the roller section."

Q. (J^y Mr. Young) : From that i)ortion of the

patent specification which you have just read, does

it make clear to you that the rings must have some

end play?

A. In order to rotate, they must have end play.

Q. 1 hand you Defendant's Exhibit R, which is

the Miller patent No. 1,884,803. Are you familar

with

The Court: Do you have one of those the Court

may examine?

Mr. Young: Yes, your Honor (handing docu-

ment to the Court).

Q. Mr. Jones, I ask you if, to your knowledge,

a commercial tool was ever made in conformity

with the drawings in this application?

A. Yes, many of them.

Q. Do you know who made such tools?

A. The Dunham Company, in Berea, Ohio.

Q. T direct your attention to the first page of

the specification of the patent. To whom is it as-

signed?

A. Assigned to the Dunham Company (1931), a

corporation of Ohio. [378]
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Q. Did you ever see a machine of this type'?

A. Many of them.

Q. When did you see them?

A. In the early '30 's, and clear down to almost

the '40 's.

Q. Where? A. In Ohio, and vicinity.

Q. You have mentioned you saw them in Ohio.

Mr. Jones, I call your attention to an element

labeled 16 in Fig. 4 of this patent. Will you describe

that element, and its function?

A. Well, that is a unit that is free to move in a

vertical plane between the rollers 14. The internal

bore is larger than the hub 15 on which it rides.

The use that that member 16 provides is to mulch

and clean any soil that may pack in the curved por-

tion of the members 14.

Q. Did you ever see a machine of that type in

operation? A. Yes, many of them.

Q. Did it have this member of which you have

been speaking, which you said cleans?

A. That is right.

Q. Did you observe the member do any cleaning

in the field?

A. Yes, I have seen it clean in the field. [379]

Q. What sort of cleaning did it do?

A. The difficulty with the Culti-Packer, which

is the name of the tool here illustrated, in clay soils

that were slightly damj), in portions of the field,

it would plug, and fonii a roller instead of the

Culti-Packer action, which is splitting the front

portion of the soil and resplitting the rear section

;
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and a great difficulty with that in cleaning these

Culti-Packers. They used scrapers, and they were

not satisfactory.

Q. Would you say that central portion labeled

16 in Fig. 4, as it was found in its counterpart in

the commercial tool, did it do any cleaning in the

field?

A. It did a very good job of cleaning.

The Court: Let me ask you about this 16. There

are some sections here at the top that are blank. Do
they appear on the instrument itself?

The Witness: Yes, your Honor. These (indicat-

ing) are staggered.

The Court: Ts this (indicating) on a central

pi])e or block?

The Witness: It is on a central shaft.

The Court: Do they have any up-and-down

movements ?

The Witness: The only up-and-down movement

is on 16. These (indicating) are stationary. [380]

Q. (By Mr. Young) : I hand you Defendant's

Exhibit S, which is the Alexander patent No. 324,-

208.

The Court : Do you have one of that for the

Court, Mr. Young?

(Document handed to the Court.)

The Court: This "D-S o" lias no significance?

Mr. Young: Your Honor, it is not a clean cojn'.

''D-S 5" refers to the Defendant's exhibit in this

case.
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The Court : It is not D-S 5 here.

Mr. Young : I believe it has some other number.

The Court: What number is it here?

Mr. Young: Defendant's Exhibit S.

Q. Mr. Jones, I ask you to describe what you

see in Fig. 3 of this patent.

A. The series of round members designated as

5, having a large aperture centrally of each member,

a shaft 3 supporting two end members 4 which are

secured or in abutting relation to the shaft; each

of the members 5 can move in a vertical plane rela-

tion to the shaft 3.

The Court : Bead that last, about 5.

(The record was read.)

The Court: Well, is 5 a member that moves up

and down, or is that the space?

The Witness: 5 leads down to this (indicating).

The Court: There is no lead line here (indicat-

ing). [381]

Q. (By Mr. Young) : Mr. Jones, are these in-

dividual round members which you have just de-

scribed capable of relative vertical movement?

A. They are capable of relative vertical move-

ment in relation to shaft 3.

Q. And in relation to each other ?

K. And in relation to each other.

Q. I call your attention to projections which ap-

pear to extend outwardly from the periphery of

these rollers. Could you describe what they are?

A. They are fingers or points for cultivating,
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and they are marked 6. Tlie purpose is to cultivate

the soil ahead of the fertilizer and planter which

follows and is driven by the member 3 through a

gear.

The Couii:: Well, do thoy revolve on that shaft

as the 5 revolves ?

The Witness : This 5 revolves as they travel over

the soil. These members (indicating), being tight to

this gear, revolve and drive this mechanism

The Court : Which members are you speaking of ?

The Witness: I am speaking of the members, the

gear members not marked, which ultimately drive

the shaft 8, which is a seed distributing member.

The Court: Well, the 6's don't have any [382]

vertical movement?

The Witness: No, sir.

The Court: All right.

Tile Witness: Yes, the 6's have vertical mov(»-

ment, but the end 4 do not have any vertical move-

ment, because they move with the 5's.

The Court: The 6's do?

The Witness: They move with the 5.

The '^'ourt: And have the same kind of move-

ment?

The Witness: Yes. They are solid.

Tf you will turn to Fig. 1, you will see that there

is a series of these fingers which are generally culti-

vator points, which are attached to the rollers as

they move. They lift the soil.

The Court: Well, do they have any up-and-down

movements ?
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The Witness: Only as the member 5 moves up

and down. They are rigid with the member 5.

The Court : Are there any 5 shown in Fig. 1 %

The Witness: Yes, below the 7, in the second

roller.

Q. (By Mr. Young) : I hand you a group of

three photographs, which are Defendant's Exhibits

G, H and K. Mr. Jones, have you ever seen the

device shown in those photographs'?

A. I saw^ a device without the shaft pictured on

the [383] end of each one of these units.

Q. And by "shaft," you do not mean a round

part
;
you mean what %

A. T mean the support or frame w^hich is at-

tached to the axle on each of these pictures.

Q. Where did you see that machine f

A. Out here south on 99, just below Fresno. I

believe it was Mr. Thomas' place.

Q. With the exception of those arms, you saw

the remainder of the machine there on his prop-

erty ? A. Yes.

Q. Do you recall whether you saw the word

"Schmeiser" spelled out on the ring of the device?

A. Yes, on one side of the ring only.

Q. When did you see this machine, as shown in

this photograph?

A. I believe it was Wednesday noon.

Q. I call your attention to a part of Defendant's

Exhibit K, which has been circled in ink and marked

"thread." Did you see any thread on the machine

at that point?
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A. T saw a voiy faint Vuw of throads, very rusty:

yes.

Q. Did you see any asphalt '?

A. Yes, there was as])halt, because T picked it

off with my knife and went down in. [384]

Q. Where was the asphalt?

A. It was on the rim of the drum.

Q. Would it be a fair statement to say there is a

layer of asphalt enclosins^ the drum?

A. There was a layer of asphalt enclosing the

drum on that portion which I inspected.

The Court: Lot me see that, please.

(Document handed to the Court.)

The Court: This (indicating) is what you call

the drum, is it?

The Witness: This (indicating) is the drum.

The Court: This (indicating) looks like a blank

space.

The Witness : That is open, yes. It is just a hol-

low cylinder.

The Court: A hollow cylinder?

The Witness: Yes.

Q. (By Mr. Young) : Was that the first time

you saw this machine, when you saw it last

Wednesday? A. That is right.

Q. Did you compare the inside diameter of the

rings with the outside diameter of th(^ inotal draft

tube? A. Yes.

Q. What did that comparison show? [385]

A. T would say that there was apju-oximately
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three or four inches—I didn't measure it—of play

between the cylinder, the outside cylinder wall, and

the inside of the rim, of the ring.

Q. And the layer of asphalt cut down that play

by some amount, did it?

A. Probably a half inch.

Q. The asphalt was probably a half inch thick

all the way around?

A. Well, I didn't look underneath, but where I

did inspect it

Q. Assuming it was all the way around, the total

reduction of clearance would be on the order of

twice a half inch, or about one inch, would it not ?

A. That is correct.

Q. Will you please refer to Plaintiffs' Exhibit

1? I am going to read from claim 2, as I did pre-

viously, and ask

The Court: Mrs. Buck, will you read the last

question and answer?

(The record was read, as requested.)

The Court: Suppose there is a two-inch clear-

ance

Mr. Young: Yes, sir.

The Court: and there is a half inch of

asphalt.

Mr. Young: Yes, sir. [386]

The Court : Then there would be one and one-half

inches of clearance all around, would there not?

Mr. Young: Yes, sir, on your hypothetical ques-

tion, that is right.
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May I proceed?

llie Coui't: Yes.

Q. (By Mr. Young) : Mr. Jones, I ask you to

look at those three photographs, which I have

named, and say whether you find an earth working

roller?

Mr. Naylor: Now, your Honor, I hardly think

this is the fair test of anything in this case. Here

is a machine which this gentleman knows nothing

about except that he saw it in Mr. Yeppie Thomas'

yard on Wednesday of this week; and liore he is

being asked to read the patent claims on it. It has

no probative value.

Mr. Young: I think it has a great deal of pro-

bative value. We have shown a chain, where this

machine came from and how Mr. Thomas got it.

The ])urpose of the examination is to show that

the machine, as it now exists, is or is not similar to

that which is defined by one of the claims in this

patent. Tf this is supported as a prior use, it is

necessary to show that it comes within the claims,

or immaterial variations therefrom. [387]

The Court: T think you may answer the ques-

tion.

Mr. Naylor: Tf it is offered for that purpose, I

have no objection.

The Court : It is understood it is offered for that

purpose only.

Read the question.

(The pending question was i-ead.)

The Witness: I do.
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Q. (By Mr. Young) : Is it mounted in a frame

adapted for draft by a tractor? A. It is.

Q, Does the frame comprise a transversely—

I

am sorry. Does something comprise a transversely

extending draft cylinder mounted on the frame?

A. It does.

Q. And a transverse row or earth working rings

surrounding the draft cylinder in relatively rotata-

ble relation? A. There are.

Q. The rings being hubless and each comprising

a band-like rim? A. There is.

Q. Does the rim have a substantially greater

internal diameter than the outside diameter of the

draft cylinder? A. It does. [388]

Q. And a plurality of circumferentially spaced

outwardly directed teeth on the rim?

A. It has.

Q. Each ring comprising an internally flat band-

like rim of substantially greater width than thick-

ness? A. It has.

Q. Said row of rings being arranged on the

draft cylinder for limited loose play endwise be-

tween the rims? A. It has.

Q. And the teeth being of lesser width than the

corresponding rim, and centered thereon between

its ends? A. They have.

Q. Mr. Jones, I hand you two photographs, iden-

tified as Defendant's Exhibits D and E. I ask if

you have ever seen the machine that is shown in

those photographs ? A. No, sir.
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Q. I ask you to study for a moment the machine

shown there, and answer, if yon can, whether it has

any rings. A. Yes, it has.

The Court: You are referring to which?

The Witness : Defendant's Exliibit D-1.

Q. (By Mr. Young) : Ts it a fair statement to

say that the rings are hubless, and that they each

comprise* a band-like rim having substantially

greater internal diameter than the outside [389]

diameter of the draft cylinder?

A. Yes, they do. These here (indicating).

Mr. Naylor: Excuse me, Mr. Young.

May it be understood this line of examination is

under the same understanding, that Mr. Tones is

merely examining a ])hotogra])h, without relation to

a machine?

The Court: That is what appears in the record.

He hasn't seen the machine.

Q. (By Mr. Young): Does the rim on each of

these rings appear to be wider than it is thick ?

A. Yes, it does.

Q. Can you tell from the photograph whetlier

there is any limited loose play endwise between the

rings ?

A. Well, on Defendant's Exhibit D-1 it is ol)vi-

ous that the ring, the second ring from the left, is

free to move up and down, and it appears to be in

an u]) ])osition due to a block of wood under it. It

would be free to move in a lateral movement.

Q. On wlint basis do vou say that .'' Why is that

necessarv ?
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A. So that each ring can move and revolve.

Q. I hand you Defendant's Exhibit U, which is

the Schmeiser patent No. 2,472,386.

You have before you two patents, Mr. Jones; one

is the [390] Plaintiffs' Exhibit 1, and the other is

the one I just handed to you; is that right?

The Court: Is there an additional copy of the

patent ?

(Document handed to the Court.)

Q. (By Mr. Jones) : I direct your attention to

Plaintiffs' Exhibit 1, to the specification toward the

bottom of the first column, and ask you to read the

paragraph beginning "This application."

A. On the first column, line 41 states

:

'

' This application is a continuation in part of

co-pending application Serial No. 534,570, filed

May 8, 1944, on Soil Pulverizing and Rolling

Implement; now United States Patent No.

2,472,386, dated June 7, 1949."

Q. Referring again to Defendant's Exhibit U,

would you say that Defendant's Exhibit U is the

parent case, and that Plaintiffs' Exhibit 1 is the con-

tinuation in part case?

A. Defendant's Exhibit U is No. 2,472,386; and

on line 44 of patent No. 2,538,167, line 44 states

:

"now United States Patent No. 2,472,386,

dated June 7, 1949."

Defendant's Exliibit U is also dated June 7, 1949,

and therefore is the parent case.
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Q. Mr. Jones, I ask you to look at [391]

The Court: Is it your answer that it is a con-

tinuation of the other patent?

The Witness : Yes, sir.

Q. (By Mr. Young) : I ask you to look at Fig-

ure 1 of the parent ease, Defendant's Exhibit U,

and then look at all of the drawings in Plaintiffs'

Exhibit 1, and tell me if you find that view dupli-

cated anywhere.

A. I find no duplicate views.

Q. We are just referring to the view of Figure

1 of Defendant's Exhibit U?
A. Figure 1 in Defendant's Exliibit U is not

found in })atent No. 2,538,167, which is the parent

patent. P]xhibit 1

The Court: Read that answer.

(The answer was road.)

The Court : Is that the ])arent patent, No. 2,538,-

167?

The Witness : No. The parent is 2,472,386.

The Court : Proceed with your questions.

Q. (By Mr. Young) : T call your attention to

Figure 2 of the parent ease, Defendant's Exhibit U:

Do you find that view duplicated in the patent in

suit. Plaintiffs' Exhibit 1 ?

The Court : Which one are you referring to now?

Mr. Young: Figure 2.

The Witness : I do not. [392]

M7\ Naylor: May I hear that last question?

(The question was read.)
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Q. (By Mr. Young) : I call your attention to

Figure 3 in the parent case, Defendant's Exhibit U,

and ask if you find that view duplicated in Plain-

tiffs' Exhibit 1? A. I do not.

Q. I call your attention to Figure 4 of the De-

fendant's Exhibit U, and ask if you find that view

duplicated in Plaintiffs' Exhibit 1%

A. I do not.

Q. I call your attention to Figure 5 of Defend-

ant's Exhibit U, and ask if you find that view dupli-

cated in Plaintiffs' Exhibit 1?

A. I do not.

Q. As I understand your testimony, Mr. Jones,

you do not find a single view in any of the drawings

in Defendant's Exhibit U which is duplicated in

Plaintiffs' Exhibit 1? A. That is right.

Q. I hand you Defendant's Exhibit M and De-

fendant's Exhibit N, which are the file wrappers of

patents Nos. 2,538,167 and 2,472,386, respectively.

I ask you to look into the file wrapper of De-

fendant's Exhibit N, and tell me if you can find

the Notice of Allowance? [393]

The Court : Mr. Young, what is that N %

Mr. Young: It is the file wrapper and contents

of Schmeiser patent No. 2,472,386, previously iden-

tified as the parent case.

The Court: Had you finished your question?

Mr. Young: Yes.

The Court : Read it, Mrs. Buck.

(The pending question was read.)
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Tlie Witness: I find the Notice of Allowance.

Q. (By Mr. Young) : What is the date<?

A. The Notice of Allowance is dated December

23, 1948.

The Court: What does "Notice of Allowance"

mean?

The Witness : Are you asking me ?

The Court : Yes, I am asking you.

The Witness: The Notice of Allowance is the

completion of the case in the United States Patent

Office, and you are notified of the allowance of the

number of claims that have been allowed, and there-

upon you forward a filing fee of $30 and have the

patent issue.

The Court: What was the date?

The Witness: December 23, 1948.

Q. (T>y Mr. Young) : How many claims were

allowed? A. One claim. [394]

O. Will vou read the claim and tell me if it has

anything to do with free })]ay of toothed rings?

A. You want me to read it out loud, the whole

thing ?

Mr. Naylor : Tf it will save time, I think we may

stipulate that claim 1 of the parent patent. No.

2,472,386, has no relation to end play.

Mr. Young: Nor radial play?

Mr. Naylor: It is directed to different subject

matter.

y{\\ Young: But does the stipulation include

that the claim embodies neither radial play nor end

play?
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The Court : Well, the Court will take a recess for

a few minutes.

(Short recess taken.)

The Court: You may proceed.

Q. (By Mr. Young) : Mr. Jones, just before

recess I asked you if you could find the Notice of

Allowance, and you gave me the date; did you not?

A. I did.

Q. I asked you to refer to Plaintiffs' Exhibit 1,

the mechanical patent in suit, and tell me the filing

date of that patent.

A. Filed on February 16, 1949.

Q. Thank you. Now, I direct your attention to

Defendant's [395] Exhibit N, the file wrapper of the

parent case. I ask if you can find, in that file

wrapper, a requirement for division made by the

Patent Office? A. I do.

Q. Will you please read that requirement?

A. In the first Patent Office action, Paper No. 3,

dated December 2, 1944, following the first para-

graph, it states, "division is required."

Mr. Na3^1or: May I suggest that paragraph be

read? It is not too long, and it will illustrate the

testimony at this point, your Honor.

Q. (By Mr. Young) : Will you please read the

paragraph requiring division ?

A. (Reading)

:

"The claims include two independent inven-

tions and are grouped as follows. (I) Claims 1
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tlirou2:h 9 relate to the specific structure of

roller unit, examinable in class 55, either sub-

class 12 (Rollers and Harrows) with the pat-

ents to Garst 1,497,779 and Trompeter 1,073,373,

or subclass 23 (Crush-bars and Harrows) with

the patents to Rigg and Bartmes. (II) Claims

10 and 11 relate to the general combination of

drag and roller unit, examinable in class [39r)]

55, subclass 77, Barred and Corrugated Rollers,

Disks, with the patents to Garst 1,304,871,

Trompeter 1,075,678, and Ohlsen."

Following that is the statement, "Division is re-

quired."

Mr. Young: Thank you. That is all.

Cross-Examination

By Mr. Naylor: [397]

* * *

Q. A moment ago, when you were referring to

the file history, or rather, the two file histories of

the mechanical ])atent cases, that is, Schmeiser pat-

ent 2,472,836, [399] the file history of which is be-

fore you, and—what is that exhibit number, Mr.

Jones'? A. N.

Q. N? A. Defendant's Exhibit N.

Q. and then the file histoiy of Schmeiser

patent No. 2,538,167—I think you have that before

you, do you not? A. Yes, I do.

Q. And that is what ?

A. Defendant's Exhibit M.
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Q. When you were asked by Mr. Young concern-

ing the duplication of figures in the drawings form-

ing a part of the patent in suit, from the drawings

forming a part of the parent application—do you

recall that testimony ? A. I do.

Q. As I understand it, your testimony was that

not one of the figures of the parent application

drawings were repeated or duplicated in the appli-

cation which resulted in the Letters Patent in suit.

A. I couldn't find any that were duplicated.

Q. You could not? A, No.

Q. Now, is it your position that the subject

matter of the claims of the patent in suit, namely,

Schmeiser [400] 2,538,167, which is here as Plain-

titfs' Exhibit 1, is not disclosed in the parent case

application ?

A. That the patent—that the claims in the par-

ent application

Q. No, let me make that absolutely clear. Is it

your position that the subject matter of the claims

of the patent here in suit, namely, Schmeiser patent

2,538,167, is not disclosed in the parent application?

The Court : Which is 2,472,386 ?

Mr. Naylor: CoiTect, your Honor.

The Witness: Yes, it is disclosed in 2,472,386.

Q. (By Mr. Naylor) : It is disclosed in specifi-

cation of the parent application, is it not ?

A. Yes.

Q. And it is disclosed in the drawings of the

parent ap])lication, is it not? A. Yes.
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Q. Without identity of the figures in the draw-

ings? A. That is right.

Q. And it is covered or contained in certain of

the claims which were originally asserted in the

parent application ; is that not a fact ?

Mr. Young: I believe that question is hard to

answer, because it says "certain of the claims."

Which claim is [401] alleged to support the latter

case?

Mr. Naylor : I think I can help Mr. Jones in that

regard.

Q. T direct your attention, Mr. Jones, to claims

1 to 9, as originally asserted in the parent applica-

tion, which is shown here in Defendant's Exhibit N.

A. All of these claims were cancelled?

Q. The claims of group 1, referred to in the

first Patent Office action on that application.

Mr. Young: Same objection. Can you refer to

one claim nt a time ? To refer to nine claims is quite

a group.

Ml-. Naylor: I assume Mr. Jones is familiar with

this file history, and can testify.

The Court : You may answer the question, if you

can.

The Witness: Well, all of these claims were re-

jected on the references cited.

Q. (By Mr. Naylor) : Theyw^ere?

A. Yes. Claims 1 through 6 are deemed to be

anticipated by Alexander. Claims 7, 8, 9 are deemed

to be anticipated by Dick, whose draft frame is

ad<Miit(Ml (that is. able") to be disy)osed \ertically.
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Q. It is a fact, is it not, that claims 1 to 9, as

originally asserted, were recognized by the Patent

Office Examiner to copy claims asserted in the case

as directed to [402] the roller unit? A. Yes.

Q. And the division was required between that

group of claims and the second group, which the

Examiner stated related to the general class of drag

and roller units?

A. That is right, examinable in class 55, as

stated in the Office action.

Q. The parent case eventually issued on the basis

of one claim, did it not?

A. Yes, that is right.

Q. As shown in Schmeiser patent 2,472,386?

A. That is right.

Q. And it is a fact, is it not, that that particular

claim is directed to entirely different subject matter

than the patent in suit ?

The Court : Which claim is it ?

Mr. Naylor: It is the only one. There is one

claim in the patent.

The Court : But which one is it ?

Mr. Naylor: I beg your pardon. It is the one

claim of 2,472,386.

The Court: AVhere is it referred to in patent

"
K 2,472,386?

Mr. Naylor : On the last page of that copy, your

Honor, in column 4. [403]

The Court: Column 4?

Mr. Naylor: Yes, your Honor; just above the

applicant's signature.
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Tlie Court : Is there a column 4 on here ?

Mr. Naylor : Yes. I think I can clear that up.

The Court: Oh, yes.

Mr. Naylor: And the claim appears about mid-

page.

The Court: About the middle of the page?

Mr. Naylor : Yes, sir.

The Witness: May T have the question?

The Court : Does it appear after line 25 ?

Mr. Naylor: Yes.

"what I claim as new and useful and desire to

secure by Letters Patent is"

then follows tlio claim.

The Court: Road the question.

(The question was rend as follows: "And it

is a fact, is it not, that that ])articular claim is

directed to entirely different subject matter

than the patent in suit?")

The Witness: Tt is.

Q. (By Mr. Naylor) : Now, Mr. Young called

your attention to the Notice of Allowance.

The Court: Will you pardon me a minute and

let me [404] read this claim?

Mr. Naylor: Yes, sir.

(The T'ourt examines documiMit.)

The Court : You may ])roceed with the question.

Q. (By Mr. Naylor) : Mr. Young directed your

attention to the Notice of Allowance in the parent

application, which is the file history, Defendant's

Exhibit N. A. He did.
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Q. Do you note in the file history, immediately

preceding the Notice of Allowance, an amendment

filed in Mr. Schmeiser's behalf in that case, a paper?

A. The paper immediately preceding the Notice

of Allowance, is a Notice from the Examiner stating

certain obvious informalities in the application may
be corrected by the Examiner.

Q. Those w^ere the Examiner's corrections of

grammatical errors; is that correct?

A. That is correct.

Q. What is the paper immediately preceding

that, Mr. Jones?

A. That is the amendment responding to the

official action of June 15, 1948,

Q. There are certain remarks

A. May I finish? [405]

Q. Yes, indeed you may.

A. under application serial number 534,570.

Q. Will you read the responsive action on behalf

of Mr. Sehmeiser? A. (Reading):

^'Div. 1 Room 7806

*' Applicant: Theodore G. Sehmeiser

"Serial No.: 534,570

"Filed: May 8, 1944

"For: Agricultural Implement

"Stockton, California, November 27, 1948.

"Hon. Commissioner of Patents

"Washington, D. C.

"Sir:

"Responding to Official Action of June 15, 1948,
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ploaso amend the above-ontitled application as fol-

lows :

^'Remarks

"The finally rejected claims are cancelled without

prejudice. Tn so cancelling them, applicant does not

concede that the subject matter is not patentable to

him over the references cited, but since these claims

seem to be directed to divisional subject matter from

the allowed claim, it is applicant's intention to file

forthwith a divisional application directed to the

subject matter of these claims and the substance of

other [406] cancelled claims to which he believes he

is entitled.

"It appears that the case is now in a condition for

allowance and such action is solicited.

"Respectfully submitted,

"WEBSTER & WEBSTER,
"Attorneys for Applicant."

Mr. Naylor: Thank you.

May T see Plaintiffs' Exhibit 22.

(Document handed to counsel.)

Q. r will show you Plaintiffs' Exhibit 22, which

is the earlier Schmeiser patent, and direct your at-

tention to the specification, page 2, column 1; and

yesterday, I think it was, and again this morning,

you referred to certain language in that column, in

characterizing the relation of the rings to the draft

tube or pipe.
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Would you be so kind as to read the entire para-

graph commencing in line 1, column 2, of Schmeiser

patent No. 2,288,110?

A. Line 9, page 2, on the first column?

Q. Yes. A. (Reading)

:

"A plurality of annular bands or packer

rings 23 are engaged on roller section 17 from

end to end thereof and edge to edge relation;

these rings engaging the roller [407] section

with a relatively close fit and, with the excep-

tion of the endmost ones which are secured by

set screws 24, these rings are unsecured and

may rotate independently of each other and

relative to the roller section. Each ring is

formed with a multiplicity "

The Court : Where are 3^011 reading ?

The Witness: Right here (indicating).

Mr. Naylor: That is sufficient.

The Court: You may proceed.

Mr. Naylor: That is sufficient for the purposes

of my question.

Q. What does the phrase "edge to edge relation"

imply to you?

A. It implies that the member 23 in the drawing

Fig. 4, that those are in edge to edge relation with

each other.

Q. That is, they are abutting ? A. Yes.

Q. That means that the rings 23 lie against each

other on the draft tube 17 ; is that correct ?

A. Their edges are abutting each other, yes.
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The Court : Is that shown on Figure 4 ?

Mr. Naylor: Yes, your Honor. The witness has

referred to Figure 4 as showing that.

Q. The patentee, does he not, Mr. Jones, in that

same paragraph, speaks of the rings as engaging the

roller [408] section with a relatively close fit, is that

correct? A. They do.

Q. T am directing your attention to the same

paragraph. A. Yes.

Q. Now, if the rings 23 are in abutting relation-

ship, that is, edge to edge, is it not a fact that they

are locked against any end play, that is, lengthwise

of the draft cylinder 17, by virtue of the fact that

the end rings are locked rings'?

A. They are restrained from moving off of the

cylinder by those end rings.

Q. Now, I understood you to say that there was

a limited end play of the rings 23 in Schmeiser

patent 2,288,110; is that a correct statement?

A. T would say so, yes.

Q. How limited?

A. Well, limited enough that these will revolve,

as he states in the second page of the patent 2,288,-

110, which I just read.

Q. Yes. It is a looseness sufficient only to permit

one ring to turn in relation to the other; is that a

fact? A. That is right, yes.

Q. You did not mean to imply that one ring

could, in the structure disclosed in Schmeiser patent

2,288,110, move away from the next adjacent ring in

any appreciable degree ? [409]
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A. You mean in vertical plane ?

Q. No, endwise of the draft tube.

A. You mean spread out from edge to edge % No,

just enough to revolve.

Q. But they could not be moved in any appreci-

able degree away from each other on the draft tube %

A. No. If you move the end retaining ring out,

you would naturally have more room between the

different rings.

Q. And in doing that, you would be doing some-

thing other than the patentee specified in that pat-

ent?

A. He said it w^as just relative movement, that

is all.

Q. He said "in edge to edge relation'"?

A. Yes.

Q. But they were locked up, were they not, on

the draft tube by the set screws 24 in the end rings ?

The Witness : Will you let me have the first two

words ?

(The question was read.)

The Witness: They were retained on the drum

by the set screws 24, and securing that ring to the

cylinder.

The Court : Were they close to each other, by

that operation you mention ?

The Witness: According to the specification,

they were just close enough to revolve independ-

ently.

The Court : That is, edge to edge ?
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The Witness : That is right. [410]

Q. (By Mr. Naylor) : Do you have your copy of

the prior arts patent before you, that is, the Hender-

son patent? A. No, I do not.

The Court : I am not sure that I have a copy of

Exhibit Q. That is tlie Henderson?

Mr. Naylor: Yes, that is the Henderson, your

Honor.

Mr. Young has been kind enough to lend his copy.

(Document handed to the witness.)

Q. (By Mr. Naylor) : Tt is true, is it not, that

in Hendei'son patent 1,190,257, Defendant's Exhibit

Q in this case, that Henderson also locks or restrains

the rollei's d, d', et cetera, in rehition to each other,

by the manner in which he mounts the rollers c' and

c on the shaft b; is that not a fact? A. Yes.

Q. It is a fact, is it not, that the rollers c' and c

are described by him as being rigidly connected to

the shaft b?

A. Yes, it is. Page 2, second cohnnn, line 90:

"The means shown in Figs. 6 and 7 is one Form

of my device for independently adjusting and lock-

ing the members with respect to each other in a

central position, and it is obvious that other means

of locking these together and with the side wheels

(c) [411] {(•') may be employed."

Q. It is a fact to be drawn from that descnption

that the members d, d', et cetera, are locked or held

together on shaft b or in relation to be lengthwise?

A. Secured in relation leng-thwise.
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Q. Lengthwise of the shaft ?

A. No, they are free to roll. They can be locked

just exactly the same Mr. Schmeiser could lock his.

Q. Just the same as Mr. Schmeiser did lock his,

as indicated in the patent drawing; isn't that right?

A. I didn't say that. I said the same as he prob-

ably could lock them. I said each of the rollers in-

dependently could bring them together tight enough

to probably lock them,

Q. Yes,

A. just as Mr. Henderson can do in this

case.

Q. Now, is it your contention that the rollers d,

d', et cetera, are free to move in up and down or

vertical relation to the shaft b?

A. It is my contention that they can move up

and down, in a vertical plane, on shaft b.

Q. Between the side wheels c' and c,

A. That is right.

Q. is that correct? A. Yes. [412]

Q. By the way, Mr. Jones, how would you de-

scribe the elements d and d'? They are not rings,

are they f

A. No, they are weighted members, according to

the phraseology in this patent.

Q. They are actually in the form of discs, aren't

they ? A. Yes, I would say so.

Q. And this is primarily a road roller?

A. Well, I would say it was a soil roller.

Q. Well, how is it identified in the patent?
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A. It is identified as a road roller. However, it

states, on page 2, lines starting at 120,

"also it will be found suitable for working

the surface on levees, embankments and tillable

land, and T wish to be understood as claiming

it for all such jHirposes."

Q. Now, coming back to this characteristic of

side wheels, c' and c being rigidly connected to the

shaft b, those locked wheels prevent any free play

up and down the shaft, that is, the length of the

shaft, by the members d, et cetera, did they not?

A. Do T understand you to say that member c

and c' restrict the movement of the members d, d',

and so forth?

Q. Up and down the length of the shaft.

A. Oh, laterally, of movement of the unit? [413]

Q. That is exactly what I had in mind.

A. Yes, they restrain it.

Q. Now, what is your theon^ as to how the Hen-

derson discs or weighted members, as you call them,

d and d', are able to clean themselves?

A. The pockets. Fig. 5, indicated by the letter f,

when one will take d in relation to d' of the weighted

members, when d is in its uppermost position, that

is, with the lower portion of the aperture in abut-

ment with the shaft b, and d' with the upper portion

of the aperture in abutment with the shaft b, the

cleaning effect is such that the f pockets are open

to the, we will say, atmosphere.

Q. To what extent are they open?

The Court: You say what pockets?
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The Witness: "f."

The Coiii-t : Referring to which figure ?

The Witness: Figure 5.

The Court: Read that answer, Mrs. Buck.

(The answer referred to was read.)

Q. (By Mr. Naylor) : To what extent do the

pockets f, as shown in Fig. 5, open to the atmos-

phere ?

A. One f, in relation to the other, is open, would

probably be in the order of about 10 to 50 per cent,

as closely as you can get from the measurements on

the drawings [414] on this patent.

Q. A relatively small opening, would you say?

A. Well, if these rollers are, say, 18 or 20 inches,

you would have a good clearance of possibly an inch.

Q. And is there any provision made for clear-

ance as to material that might move into the central

aperture, or apertures, of disc d, et cetera, sur-

rounding shaft b?

A. That would depend entirely upon how much

space there is between the weighted members d, d',

and so forth, et cetera.

Q. Did you find anything in Henderson making

reference to clearance of the shaft area of the

weighted members d, et cetera?

A. I haven't noticed any, found any reference

directly to that particular spot. It is not indicated

by any numeral, and I would say that, from my
experience on rollers and contact with other rollers.
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where it is in close contact you would have a small

amount in and a small amount out.

Q. Now, will you turn your attention, please,

Mr. Jones, to the Keeler patent, No. 165,839, De-

fendant's Exhibit P.

The Court: Do you have one of those patents?

Mr. Naylor: We have a black photostatic copy

of it, your Honor (handing document to the [415]

Court).

Q. It is true, is it not, that Keeler identifies the

subject matter of that patent as a Land-Roller, is

that not true? A. That is right.

Q. Was that device designed to be drawn by a

tractor, or other means ?

A. Well, Mr. Naylor, in 1875 there were no

tractors.

Q. I thought that would be your answer, Mr.

Jones.

I understood you to say yesterday that, in Keeler,

there was shown a free-i)lay feature. Is that cor-

rect? A. A free-play feature?

Q. Yes. A. Between what members?

Q. Between the rollers and the central shaft.

A. Between D and—is that sub-B shaft? Mine

is very—I can hardly read it. If the shaft is sub-B,

as it ai)pears on this patent, and the aperture is D,

then there is considerable play in between the aper-

ture and the shaft.

Q. What would you have to say with respect to

movement of the rollers C, along the shaft, the

length of the shaft?
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A. Well, from the drawing in Fig. 1, I would

say it is very sloppy, as the term is used in agricul-

ture.

Q. Sloppy in what respect %

A. In lateral movement.

Q. Do you so interpret it, or is that a drafts-

man's [416] indication of ordinary clearance, frie-

tion-free clearance ^.

A. Just what a draftsman's indication was back

in 1875, I don't know^; but it would appear to me a

drawing showing that much clearance on this sized

machine, or unit or element of this size, would re-

quire there be quite a lot of room for play laterally

of members C.

Q. Have you ever seen the device embodying the

Keeler invention %

A. I have never seen a Keeler roller; never.

Q. You have never seen one in use, then, I as-

sume *? A. No; no.

Q. Going back to the Henderson patent No.

1,190,257, I would like to ask you if, based on your

experience in the agricultural implement field, if

replacement, the cost of replacement of parts, is a

factor? A. It is in some implements, yes.

Q. Is it a factor in the case of any implement

that has a part that is subjected to wear?

The Witness : Will you read that, please?

(The question was read.)

The Witness: As to price?
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Q. (By Mr. Naylor) : As to practicability,

price.

A. T just don't quite understand you, Mr. Nay-

lor; I am sorry. [417]

Q. Well, let us put it on a diiferent basis. When
a manufacturer is concerned with the production

and sale of an agiicultural implement, is it not a

fact that attention is paid, in the design of that

equipment, to reduce the cost as much as possible

of any replaceable part or wearing parf?

A. Well, in good agricultural engineering, it is

very definite that cost is a factor. However, depend-

ing upon the utility of the unit, whether or not it

would be profitable to buy a unit such as we are

discussing hypothetically, and to have expensive

parts for it, would all result in a factor as to what

that imit would be used for, and the returns it would

bring to the man using it.

Normally I would say yes, the cost definitely does

enter into the matter of manufacture, the design of

manufacture.

Q. I see. Do you know what the Henderson

weighted members were made of ?

A. According to the sketch here, it would prob-

ably be cast iron, and in those days it probably was

cast iron. In 1916, cast iron was very reasonable.

Q. Would you say that the weighted members d

and d', et cetera, of Henderson, cost more or cost

less than the rings used on the device we have been

discussing here in court?
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A. The difference in the time, the time that this

was developed as against the price of the rings as

now made [418] by Mr. Schmeiser, these I would

definitely say w^ould be cheaper.

Q. That is,

A. The ones of Henderson would be cheaper.

Q. How about today ?

A. Then the matter of pure weight, as against

the molds or patterns of Schmeiser, undoubtedly

with his w^eight difference, the Henderson would

cost more.

The Court: Well, it is 12 o'clock. I think the

Court will recess until 1 :45.

Mr. Naylor : Thank you, your Honor.

(Whereupon, at 12:00 o'clock noon, a recess

was taken until 1:45 o'clock p.m. of the same

day.) [419]

Friday, December 18, 1953. 1 :45 P. M.

GEORGE DOUGLAS JONES
the witness under examination at the time of the

recess, resumed the stand and testified further as

follows:

Cross-Examination

(Continued)

By Mr. Naylor

:

Q. Mr. Jones, just at recess I was directing your

attention to the Henderson patent. Do you have that

before you ? A. I do, yes.
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Q. As I understand it, you have stated that when

adjacent roller units, such as d and d', respectively,

were maximum up and maximum down, that there

can be self cleaning; is that correct?

A. That is my statement, yes.

The Court: What is that question and answer?

(The record was read.)

Q. (ByMr. Naylor) : Under what circumstances

would you have this occur in the use of Henderson's

Road-Roller?

A. On very uneven terrain.

Q. It would be, would it not, when d is riding a

liigh point and d' is riding the ])ossible lowest point?

A. Yes, d would be riding on a high ridge, and

d' on a low portion of the soil. [420]

Q. Such as a shoulder?

A. Such as on a narrow shoulder, yes.

Q. Now, Mr. Jones, in the prior art ])atents, with

which you have treated on direct examination, can

you point to a single one of such patents showing

the structural combination functioning for the same

purpose as the roller unit shown in the drawings

described in the specifications, and as defined in the

claims of the Schmeiser patent in suit?

A. Well, if you take the Henderson patent

—

and we will have to mark it in order for me to de-

scribe the portion of those members d and d'—you

will note that we will say the hub portion of d

has

The Court: You are now referring to Figure 3?
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The Witness: Figure 3, yes, sir.

has a wide bearing surface and a narrow por-

tion before the indent f occurs. That structure

The Court: Wait just a moment until I find

that. Is that in Figure 3 ?

The Witness : Figure 5 is in f
,
your Honor.

The Court: Oh, yes.

The Witness: The extended portion may repre-

sent the fingers or projections of Schmeiser.

Q. (By Mr. Naylor) : You would have to mod-

ify it to make it so, would you not? [421]

A. You would have a different finger or pro-

jection than the one set up by Schmeiser patent

No. 2,537,167.

The Court: Read the last question and answer.

(The record was read.)

The Witness : The aperture in the center of these

members, d, d', and so forth, would be in the same

relation as the Schmeiser ring. The holding member

c in Fig. 3 would be in the same relation as Schmei-

ser 's end ring shown in patent 2,288,110, as with set

screw 24.

Q. (By Mr. Naylor) : There again it is a matter

of modification, is it not %

The Court : Let me find that last one.

Is that the one that is referred to as the parent

patent ?

The Witness: That is Exhibit 22 of Plaintiffs.

The Court: Well, is that the one you refer to as

the parent patent %
*
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The Witness : As the parent case.

Mr. Naylor: No. Am I correct that

The Witness : Let me chock the parent case.

Mr. Naylor: I don't think you want to give that

impression, Mr. Jones. 2,288,110 is not the parent

case.

The Witness : No, that is not the parent case. It

is Plaintiffs' Exhibit 22, which is 2,288,110.

The Court : You may proceed. [422]

Is there a question unanswered ?

(Question read as follows: "There again it

is a matter of modification, is it not?")

The Witness: Yes, there is a modification.

Q. (By Mr. Naylor) : I would like to interrupt

you at that point to ask if it isn't a fact rollers c'

and c of the Henderson patent are support rollers?

A. They are supported rigidly to the shaft, and

do not move in a vertical plane.

Q. And they act as a support for the shaft and

the members earned by it?

A. Yes, they do, but not for the members

carried by it. It is supported on both sides—on

botli ends with these rollers, which are not vertically

movable, and that supports the shaft on which the

members d, d', and so forth, ride.

The Court : You are now referring to c ?

The Witness : Figure 3, c and c'.

Q. (By Mr. Naylor) : You do not find compa-

rable rollers in the patent in suit, 2,588,167, Plain-

tiffs' Exhibit 1, do you .^
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A. Let me have that one again. 2,538,167'?

Q. Yes.

A. (After examining document) : No. [423]

Q. Now will you proceed"?

A. I think I have described

The Court: Well, have you answered the ques-

tion?

The Witness: I just said ''no."

The Court : You said " no " ?

The Witness : Yes.

Q. (By Mr. Naylor) : Then it is a fact, is it not,

that there is no single one of the patents dealt with

by your own direct examination, showing the struc-

tural combination functioning for the same purpose

as the roller units shown in the drawings, described

in the specifications and as defined in the claims of

the Schmeiser patent in suit; is that not so?

A. There is a teaching in the patents which I

have referred to as to the structural

Mr. Naylor: May I have an answer to the ques-

tion? I think you can answer that "yes" or "no."

The Court: Read the question.

(The pending question was read.)

The Witness : Not a single patent, no.

Q. (By Mr. Naylor) : Not a single patent ?

A. By that I mean each patent does not show

each one of the elements that is in the Schmeiser

patent.

Q. In the structural combination set forth there-

in [424] A. That is right.
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Q. deseril)ed therein, and claimed therein?

A. That is right.

Mr. Naylor : No further questions. [425]

* » *

Mr. Young: I have no further witnesses, your

Honor.

The Court: You may proceed. [428]

Mr. Naylor: Thank you, your Honor.

Mr. West.

ARCHIE C. WEST
called as a witness on behalf of the plaintiffs in

rebuttal, being first duly sworn, was examined and

testified as follows:

The Clerk: State your full name, please.

The Witness: Archie C. West.

Direct Examination

By Mr. Naylor

:

Q. Mr. Wc^st, will you please state your occupa-

tion and residence?

A. My occupation is office manager; and my
residence, 1611 Poplar, Fresno.

Q. And by whom are you employed as office

manager? A. T. G. Schmeiser Company.

Q. And they are located here in Fresno?

A. Yes, sir.

Q. How long have you been so employed by T. G.

Schmeiser Company ?

A. I was first employed in March of 1948, and

have been continuously employed, except for two
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months in the end of 1949, November 23 to January

23 of 1950, during which time I took a leave of

absence.

Q. Will you please state to the Coui-t, Mr. West,

what are your duties as office manager for T. G.

Schmeiser [429] Company?

A. My specific duties are keefjing the records

for the company.

Q. And have you been working with that assign-

ment since your first employment by T. G. Schmei-

ser Company*? A. Yes, sir.

Q. Do you have charge of the records of the

T. G. Schmeiser Company, as of this date*?

A. Yes, sir.

Q. Can you tell us who owns and operates T. G.

Schmeiser Company at this time?

A. Mrs. Ethel R. Schmeiser.

Q. Did you ever work for Mr. T. G. Schmeiser

in his lifetime? A. Mr. T. G. Schmeiser?

Q. Yes. A. Yes, sir.

Q. Will you state to the Court for what period

of time you worked for Mr. Schmeiser?

A. For Mr. Schmeiser, from March 29, 1948, to

November—well, let's see, November 23—until his

death, I would say, sir.

Q. When was that, as you recall it?

A

Q
A
Q

That was February 12, 1950.

Do you know Mrs. Leila M. Schmeiser? [430]

Yes, sir.

Who was she?
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A. She was the wife of Theodore G. Schmeiser.

Q. And was Mrs. Leila M. Schmeiser, the wife

of T. G. Schmeiser when you first went to work for

him? A. Yes.

Q. And where is Mrs. Leila M. Schmeiser today ?

A. She is dead.

Q. She is dead? A. Yes.

Q. Will you tell the Court when she died, as near

as you can recall ?

A. As near as I can recall, it was in the late

spring of 1949. I don't remember the exact month.

Q. Did Mrs. Leila M. Schmeiser, during her life-

time, take any active part in the business of Mr.

Theodore G. Schmeiser? A. Yes, sir.

Q. What specifically did she do, according to

your personal knowledge ?

A. When I first went there, she was taking care

of all the records, the advertising, and the financial

matters.

Q. The financial matters? A. Yes, sir.

Q. And did you work under Mrs. Schmeiser 's

directions? [431] A. Yes, sir.

Q. Will you tell the Court, please, what kind of

records T. G. Schmeiser Company has showing the

business done and being done?

A. We have our cash book records, our general

sales records, for sales, receipts for cash. We have

our disbursement records for cash that is paid out,

and records for the employment of the employees.

Q. Were you asked, by counsel for T. G. Schmei-
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ser Company, to search for and produce all employ-

ment records of Mr. Yeppie Thomas ?

A. Yes, sir.

Q. And did you find such records'?

A. I did, sir.

Q. And did you deliver them to counsel?

A. I did, sir.

Q. I will show you what has been marked here

as Plaintiffs' Exhibit 25 for identification, and will

ask if that is the collection of records which you

found on that search ? A. Yes, sir.

Q. Can you identify Plaintiffs' Exhibit 25 as be-

ing produced by you or found by you, in a regu-

larly kept record of T. G. Schmeiser Company?
A. Yes, sir. [432]

Q. And in what sort of a system was that par-

ticular record. Plaintiffs' Exhibit 25, kept?

A. Those were kept in a loose leaf binder.

Q. And were there other emplojnnent records in

that binder ? A. Yes, sir.

Q. Are you satisfied that the record before you,

Plaintiffs' 25 for identification, comprises the entire

record of T. G. Schmeiser Company concerning the

employment of Mr. Yeppie Thomas ?

A. Yes, sir.

Q. Mr. West, will you please examine Exhibit 25

for identification, and state whether or not there is

a reference in those records to the date on which

Mr. Thomas entered the employment of T. G.

Schmeiser Company. A. Yes, there is.

Q. Will you please state it?
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A. This, on the top of the page. It is on sheet

1
—

"Eiitei'ed our (^mi)l()y 12-9-;^9 — on ])art-time

basis."

Q. And you interpret tliat to mean December 9,

1939 ? A. Decem])er 9, 1939.

Q. Now, will you state to the Court where, on

Plaintitfs' 25, that particular notation occurs?

A. It is on sheet 1.

Q. And how is sheet 1 thus identified ? [433]

A. It i< identified with a ])encil marking' on the

slieet, the "1" with a circle around it.

Q. Is there an indication on Plaintiffs' 25 for

identification of the date of termination of Mr.

Thomas' employment? If so, will you please state

to the Court where you find it ?

A. Yes, sir, there is, on page 7, sheet 7.

Q. Sheet 7 ? A. Or page 7.

Q. And what is stated there concerning the ter-

mination of emplojTiient?

A. "December 27th, employee left for Navy

Yard on December 27th."

The Court: Of what year?

The Witness: 1941.

Q. (By Mv. Naylor) : Now, Mr. West, will you

please examine Plaintiffs' 25 for identification and

state whether or not it contains any reference to

the furnishing of a statement concerning employ-

ment to Mr. Thomas? If so, please state where you

find it.

A. Yes, sir. On sheet 1, at the bottom of the
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page, it says, "Complete statement of the above

nceomit given to Yeppie Thomas, April 6, 1940."

Q. And does there appear to be a signature or

a [434] handwriting of any kind adjacent to that

entry? A. Yes, sir.

Q. Do you find a signature on sheet 3 of Plain-

tiffs' 25? A. Yes, sir.

Q. And what name appears to be written there?

A. "Yeppie Thomas."

Q. Is there any written matter beside that signa-

ture on sheet 3 of Plaintiffs' 25 for identification?

A. Yes, sir.

Q. What does it say ?

A. "See miscellaneous employees sheet for em-

ployment date," and it is penciled the date in there,

"12/9/39."

Mr. Naylor: We will offer that, your Honor, as

Plaintiffs' 25.

The Court: Let it be received in evidence.

(The emplo^^ment record referred to was

marked Plaintiffs' Exhibit No. 25, and was re-

ceived in evidence.)

Q. (By Mr. Naylor) : Mr. West, with respect

to the records of T. G. Schmeiser Company, were

you asked, by Mr. Percy S. Webster, to search for

the Schmeiser office copy of an invoice to the Com-

missioner of Finance, City of Fresno?

A. Yes, sir.

Q. And did you deliver that to Mr. [435]

Webster? A. I did, sir.
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Q. Mr. West, I will hand you what purports to

be a copy, and will ask you if that is the Schmeiser

coi>y of the invoice to the Commissioner of Finance,

which you turned up for Mr. Percy S. Webster?

A. It is, sir.

Q. Will you state the date of that, please?

A. September 26, 1944.

Q. There doesn't appear to be too much writing

on that. Will you read what you observe on that

copy, Mr. West?

A. Yes, sir. There is a number of the invoice,

r^TlS, dated September 26, 1944.

"Commissioner of Finance

"City of Fresno,

"City Hall, Fresno, Cal. 804

'Now in use in your yard attached to a

Caterpillar Motor grader. Net. On spe-

cially constructed—Asphalt Crusher and

Packer $a^)0.00

State sales tax 8.75

$358.75'

"Please Note: This crusher is guaranteed for one

year from date of sale, as above noted—Sept. [436]

26."

Q. And that is the end of the invoice?

A. Yes, sir.

Q. Now I would like to show you a ])hotostatic

c()i)y which has been introduced here as Plaintiffs'

Exhibit 20, and will ask if that is a copy of the T.

G. Schmeiser Company billhead that was in use

—

that is in use by the comj)any.
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A. As far as I know, it is, yes, sir. There are

some differences ; they have changed, on the present

use.

Q. Those differences consist of what, Mr. West?

A. Underneath the name there is the ''Tractor

Wheel Equipment" has been deleted, because that

isn't made any more.

Mr. Naylor : I should like to offer the office copy

of Plaintiffs' 20, so that the Court may see both ends

of that transaction, if the Court please.

Would it be convenient to the Court if that be

marked Plaintiffs' 20-A, so they may be seen to-

gether %

The Court: 26, I think, would be the next num-

ber.

Mr. Naylor: Do you wish to give it a new num-

ber?

The Court : Is it numbered now ?

Mr. Naylor: The original of it is numbered

Plaintiffs' 20.

The Court: Make the other 20-A.

Mr. Naylor: Thank you, your Honor.

(The document referred to was marked

Plaintiffs' Exhibit 20-A and was received in

evidence.) [437]

The Court: Have you any further examination?

Mr. Naylor : Not concerning that.

Q. Mr. West, with Mr. Percy S. Webster, did

you search all invoices, that is, Schmeiser Com-

pany's copies of invoices, appertaining to earth
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workiiio- Tollei" units, up to and including May 8,

1944 i A. Yes, sir.

The Court: Oh, Mr. Naylor, before you be,^in

on something else, I think the Court will ask Mr.

West, this exhi))it 20-A, as well as Plaintiffs' Ex-

hibit 20, has on it "Now in use in your yard—at-

tached to a Caterpillar Motor Grader."

Were you there when this was taken to the city ?

The Witness : I was not, sir.

The Court: You were not?

The Witness: No, sir.

The Court: When did you go to work there?

The Witness : March 29, 1948.

The Court: That is all.

Q. (By Mr. Naylor) : I will ask you, Mr. West,

if these are the bundle of invoices which were de-

livered by you to Mr. Percy Webster?

A. They are, sir.

Q. Are these invoice copies separated as to

years? A. They are, sir.

Q. In the invoice record of T. 0. Schnieisei' Com-

IJany, [438] is there any distinction made between a

non-flex roller unit and a flexible ty|)e roller unit ?

A. There is.

Q. Are words used in the invoices to denote this

difference? A. Yes, sir.

Q. Did Mr. Percy Webster and you search for

the earliest invoice in the Schmeiser records which

identified a flexible tyi)c roller unit !

A. We did, sir.
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Q. Can you now turn to the records and produce

the earliest such invoice?

A. Yes, sir, (producing document).

Q. Will you state the date of \t%

A. August 5, 1943, sir.

Q. And it is directed to whom ?

A. Mechanical Farm Equipment Distributors, at

San Jose.

Q. And what item is identified in the body of

that invoice?

A. One 12-foot flexible type Till an' Pak com-

plete with float or drag.

Q. And I presume there is an indication of

])rice there? A. Yes, sir. [439]

Q. What price is stated?

A. $360.00 less the discount of 20 per cent, $288.00

net.

Mr. Naylor: We will offer that as Plaintiffs'

next, your Honor.

The Court : It may be received as Plaintiffs ' Ex-

hibit 26.

(The invoice referred to was marked Plain-

tiff's' Exhibit No. 26, and Avas received in evi-

dence.)

Q. (By Mr. Naylor) : Now, Mr. West, examine

the invoices and select the next invoice which has

any reference to a flexible type roller unit.

A. (After examining documents) : Yes, sir. I

have it.

Q. AVhat is the date of that one?
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A. Auj?ust 11, 1943.

Q. And it is addressed to whom?
A. Cousins Tractor Co., Bakersfield, California.

Q. What is identified in the invoice?

A. Two 10-foot flexible Till an' Pak complete

with drags.

Q. Is that entire description typewritten ?

A. No, sir.

Q. What part is typewritten and what part is

not?

A. "2, 10-foot" then it is pencil "flexible' —
that [440] is in pencil—then it is typewritten, "Till

an' Paks complete with drag."

Q. Can you identify this handw^riting ?

A. Yes, sir.

Q. Whose is it? A. Leila M. Schmeiser's.

Q. Leila M. Schmeiser's? A. Yes, sir.

Mr. Naylor: We will offer that as Plaintiffs'

next, your Honor.

The Court: It may be received and marked as

Plaintiffs' Exhibit 27,

(The invoice referred to was marked Plain-

tiffs' Exhibit No. 27, and was received in evi-

dence.)

Q. (I>y Mr. Naylor): Now, will you select the

next invoice having reference to flexible type roller

units? A. T have it.

Q. Will you please state the date of that?

A. August 14, 1943.

Q. And to whom is it addressed ?
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A. Wasco Hardware Company, Wasco, Cali-

fornia.

Q. And what is identified in the body of the in-

voice ?

A. Two 10-foot flexible Till an' Paks, complete

with adjustable floats. [441]

The Court : What are floats, do you know ?

The Witness: They are the bars, flat bars that

are placed in front of the Till an' Pak to smooth

the ground. We call them drags.

The Court: Here they are spoken of, in Ex-

hibit 27, as drags; is that the same thing?

The Witness: Yes, sir.

The Court: Would they be in front or behind?

The Witness: That would be in front, sir.

The Court: In front?

The Witness : Yes, sir.

Q. (B}^ Mr. Naylor) : In this invoice that you

have just identified, is all of the body of the in-

voice typewritten? A. Yes, sir.

Mr. Naylor: We will offer that as Plaintiffs'

next, your Honor.

The Court: It may be received as Plaintiffs'

Exhibit 28.

(The invoice referred to was marked Plain-

tiff's' Exhibit No. 28, and was received in evi-

dence.)

The Court: Do you remember seeing these im-

plements that were sold?

The Witness: The older ones?
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Tlie (^oiirt: Well, say August 7, 1943? [442]

The Witness: No, sir.

The Court: You didn't see them?

The Witness: I have not, sir.

Mr. Young: Your Honor, this gentleman has

testified he came to work there in '48.

The Court: Yes. He said he didn't see them.

Q. (By Mr. Naylor) : Will you state, from

your examination of the collection of invoices you

liave before you, up to May 8, 1944, whether from

this point on August 5, 1943, on, both flex and non-

flex type roller units are identified in the invoices?

A. Yes, sir.

The Court: Read that question and answer.

(The record was read.)

Mr. Naylor: No further questions.

Cross-Examination

By Mr. Young:

Q. Mr. West, since you started to work in 1948,

would you have any way of knowing whether the

invoices that were as early as 194.'), wlicther they

would say '"flex" or "non-flex"? A. Yes, sir.

Q. Would it be possible that a machine that

actually was a flexible machine could have gone out

<.n jin in^•oi<•o [443] which didn't say whether it was

flexii)le or non-flexible?

A. Th.nt 1 couldn't sav, sir.
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Q. It could be j^ossible.

The Court: Well, you clon't need to argue that.

That is just arguing.

Mr. Young: All right.

Q. Do any of the invoices which you have ex-

amined say '' non-flexible " ?

A. No, sir, none I have examined.

Q. In other words, some of the invoices dated

August 5, 1943, and thereafter, do say "flexible."

As to the others, could it be possible that they may
have been flexible and that simply was not written

on the invoice?

A. That I could not say, sir.

Q. Do you know how many typewriters w^ere at

the T. G. Schmeiser office at the time you went to

work there? A. Three.

The Court: When you say "typewriters" do you

mean the instrument or the person who operates it?

Mr. Young: I mean the typewriter, sir

The Witness : Three.

Q. (By Mr. Young) : There were three ma-

chines? A. Yes, sir.

Q. Did you run one of the machines? [444]

A. Did I?

Q. Did you run one of the machines?

A. I did, }'es, sir.

The Court : Did you run more than one ?

The Witness: No, sir.

Q. (By Mr. Young) : Did Mrs. Leila Schmeiser

run one of them ? A. Yes, sir.

Q. Who ran the other one?

A. Mr. Schmeiser.
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The Court: Each one of you had a machine'?

The Witness : Yes, sir.

Tlio Court: Did yo\i ever use Mr. Schmeiser 's

or Mrs. Schmc^iser's ?

The Witness: I did not, sir.

The Court: Did they ever use each others', that

you know of?

The Witness: No, I don't think they did.

Q. (By Mr. Young) : I believe you said that

^Ir. Schmeiser k('])t these files relating to employ-

ment records; is that correct? A. Yes, sir.

Q. Do you believe that this Plaintiffs' Exhibit

2.') was all typed on the same machine?

A. 1 would presume that they were. [445]

Q. Vou don't know, because the earlier ones

were before your time ; is that right ?

A. What do you mean by that?

Q. I mean you couldn't be positive that the rec-

ords which were made before you went to work

there were made on a particular machine?

A. Mrs. Schmeiser used only one machine, as

far as I know, sir.

Q. Did she also type the invoices?

A. Yes, sir.

Q. I call your attention to the fact that all of

these employment records are neatly done, and to

the fact as to the invoices that is not so. Can you

ex])lain that? A. Well, I

'I'he Court: 1 think you better point out the

records, and let the witness see whether they are

neatlv done or not.
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jMr. Young: All right.

The Court : Here is one of the copies.

Mr. Young : May we have some additional copies

of these invoices, please?

The Court: Take those that are in evidence.

Mr. Young: The invoices. There are a number

of them that are not, a large group of them.

(Documents handed to counsel.) [446]

Q. (By Mr. Young) : Mr. AYest, I would like to

have you compare those carefully.

(Witness examines documents.)

The Court: He has looked at them.

Q. (By Mr. Young) : Do they appear to you

to be made on the same machine, so far as you can

determine ? A. They do, sir.

Mr. Young: Thank you.

The Court: Mr. Yfest, the Court will ask you,

were these records that were received in evidence

since you have been on the stand, kept in the regu-

lar course of business?

The Witness : Yes, sir.

The Court: Did the regular course of the busi-

ness require that such records be kept?

The Witness : Yes, sir.

Q. (By Mr. Young) : Mr. West, do you know if

it is the present policy of the Schmeiser Company

to send out invoices before the machine is shipped?

A. No, sir, it is not.

Q. Has it ever been their policy, since you have

been there ? A. No, sir.
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Q. Have you any i-eason to believe the policy

v\'as ever [447] any different?

A. Not that T know of, sir.

Mr. Youno-: That is all.

y\v. Naylor: No further questions.

The Court : You may stand aside.

(Witness excused.)

Mr. Naylor: Mr. Morgan, will you take the

stand, please?

THOMAS V. MORGAN
called as a witness on behalf of the plaintiffs in

rebuttal, having been first duly sworn, was ex-

amined and testified as follows

:

The Clerk: State your full name, please.

'I'ho Witness: My name is Thomas V. Morgan.

Direct ^Examination

By Mr. Naylor

:

Q. What is your occupation and residence, Mr.

Morgan ?

A. My occupation is manager of T. G. Schmeiser

Company. My residence, 1583 Harrison Avenue,

Fresno.

Q. How long have you been employed by T. G.

Schmeiser Company'?

A, I started to work for them April 29th—I beg

your ])ardon, April 30, 1951.

Q. What generally have been your duties since
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you went to work for T. G. Schmeiser [448] Com-
pany'?

A. When I first started to work for T. G.

Schmeiser Company, I was classified as a salesman.

I held that position until April the first, 1952, and

I was made manager.

Q. You were made manager? A. Yes, sir.

Q. And you are now employed ])y Mrs. Ethel R.

Schmeiser? A. Yes, sir

Q. Now, what in general did your duties as a

salesman for T. G. Schmeiser entail?

A. Entailed contacting dealers in regards to

l^uying our equipment, such as rollers and Till an'

Paks.

Q. I assume, then, that you had an opportunity

to become familiar with the products of T. G.

Schmeiser Company? A. Yes, sir.

Q. What products does T. G. Schmeiser Com-

]oany manufacture as of this date?

A. As of this date, they manufacture the

Smooth-an-Roll and the Till an' Pak.

O. Is that a trade name you are using?

A. I am quite sure it is.

Q. Or brand name?

A. It is a trade name, I think.

Q. So the Court will have it straight in its rec-

ords, would you mind spelling it?

A. S-m-o-o-t-h a-n-d R-o-1-1 ; three separate [449]

words.

Q. Any other products?

A. Till an' Pak, Ti-1-1 a-n' P-a-k.
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Q. What is the nature of the device which yon

have called the Smooth-and-Roll?

A. It is a tuhe—at the present time we manu-

facture them in the sizes of 23-inch, 24-inch, 26-

inch and 30-inch in diameter—hollow; at each end

sealed with a i)]ate at each end, water-tiftht, and there

is a water-proof seal on each end, and it is run on two

bearings; I believe, sir, they are Schmeiser bearings.

Q. Is there a frame on this device?

A. Yes, sir. The frame can be used on either

implement. It can be used on a Smooth-and-Roll oi-

the Till an' Pak.

Q. Or the Till an' Pak? A. Yes, sir.

Q. In othei' words, a common frame satisfies

both? A. It is interchangeable.

Q. And is the Smooth-and-Roll adapted for

draft by tractor or other mechanical means?

A. It is to be pulled by a tractor.

Q. Will you tell us something about the article,

the Till an' Pak? What is that device?

A. Till an' Pak is a tilling or packing tool, and

we manufacture^ it in various sizes. For instance,

we use [450] three different sizes of tubing.

Q. What sizes are used ?

A. Eight-inch, 10-inch and 12-inch. We have

made others.

The Court: Is that the draft roll?

The Witness: That is the Till an' Pak.

The Court: I mean, is that the long cylinder

that goes
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The Witness. Yes, sir.

Q. (By Mr. Naylor) : The Court had reference

to the draft tube or cylinder.

A. Yes, sir. Now, the size rings, we make five

ditferent sized rings, or five different sized rings are

used.

Q. Tell us something about the size of the ring

in relation to the draft pipe of the size diameter

you have just given.

A. We have a 10/14, the first number signifying

the inside diameter of that ring, and the second

number referring to the outside diameter of the

ring; and that holds true in the other four sizes.

Also a 12/16, 13/17, 14/20 and 16/22.

Q. Does T. G. Schmeiser Company manufac-

ture a roller unit that has flexibility?

A. Yes, sir. [451]

Q. In wiiat sizes does it manufacture that struc-

ture?

A. The size it can be manufactured for flexi-

bility will be an eight-inch tube, 12/16 rings or

13/17 rings, or 14/20's, or 16/22; or 10-inch, we

would use 13/17 's, 14/20 and 16/22.

On 12-inch, we would use 14/20's and 16/22 rings.

Q. Now, I would like to show you what has

been marked here as Plaintiffs' 4 for identification,

as an enlargement

The Court: Mr. Naylor, I think the Court will

take a recess.

(Short recess taken.)
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Q. (By Mr. Naylor) : ^Iv. Morj^an, T was about

to show yon, at recess time, Phiintiffs' 4 for identi-

fication, which is an enlargement of a photograph,

and will ask you if you can identify that.

A. That looks like a T. G. Schmeiser Till an*

Pak.

Q. Of what type is it? A. Flexible type.

Q. And does it have any other characteristic

that you note in the photograph?

A. And I believe it is made especially for a

Ford or Ferguson.

Q. Ts it a drag type oi- pick-up type ?

A. The way this is made, it could be used for

either. [452]

Q. It could? A. Yes.

Q. Ts the flex characteristic of the machine in-

dicated in the photograph? A. Yes, sir.

Q. How is it so indicated?

A. By the spaces between the tube and the—or

I should say the rings and the tube.

A\'e have a group of tubes here, eight of them in

fact, the seven, the six, with blocks under them that

show a space between tlie tube or radial axle and

the rings.

The Court: Well, some are up and some arc

down, are they not?

Tlie Witness: Yes, sir.

The Court: That is the flexible part, isn't it?

T\\Q Witness : Right.

Mr. Naylor: We will offer that now, xour Honor,

as Plaintiffs' 4.
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The Court : It may be received as Plaintiffs' Ex-

hibit 29.

Mr. Naylor: It has already been marked, your

Honor.

The Clerk: It was in for identification as No.

4.

The Court: Let it be received as Plaintiffs' Ex-

hibit 4.

(The enlargement referred to was marked

Plaintiffs' Exhibit No. 4, and was received in

evidence.) [453]

Q. (By Mr. Naylor) : Mr. Morgan, I show you

what has been identified here in court as Plain-

tiffs ' 3 for identification, and will ask you if you are

familiar with that?

A. That looks like a Schmeiser Till an' Pak.

Q. And is that in use in the field?

A. Yes, sir.

Q. Have you seen the Schmeiser Till an' Pak in

similar situations to that picture in Plaintiffs' 3

for identification? A. Yes, sir.

Q. I direct your attention to the ring area on

the photograph. Is there any indication of flexi-

bility to be noted in that portion of the photograph.

Plaintiffs' 3 for identification?

A. There is, yes, sir.

Q. And is that a level field, or is it otherwise?

A. I wouldn't say it was level.

Q. Does it appear to be furrowed?

A. Yes, sir, it does.
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Q. And are the rings on the roller unit conform-

ing to the furrows of the field?

A. They are, sir.

Q. And have you seen machines in operation

under similar conditions? [454] A. Yes, sir.

Mr. Naylor: We will offer that as Plaintiffs'

o, your Honor.

The Court: It may be so received.

(The enlargement referred to was marked

Plaintiffs' Exhibit No. 3, and was received in

evidence.)

Q. (By Mr. Naylor) : Mr. Morgan, in addition

to the Till an' Pak I'ollor units of the flexible type,

does T. G. Schmeiser make non-fiexible type of it?

A. We are requested at various times; we get

requests from our dealers for that type.

Q. Which is the bulk of your business?

A. 1 would say the eight-inch 12/16 Till an' Pak

is sold three to one.

Q. Three to one? A. Yes, sir.

Q. Is there anything in here in court which

would illustrate to the Court the characteristics of

the eight-inch flexible type Till an' Pak that you

have been speaking about?

A. There is over here, over to your right.

Mr. Naylor: May the witness get dow^n as I in-

terrogate him about this model, your Honor?

The Court : Yes. [455]

Q. (By Mr. Naylor) : Was this model prepared

at flic T. G. Schmeiser i)lant ? A. Tt was, sir.
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Q. And for courtroom purposes?

A. That is right, sir.

Q. Directing your attention to the pipe section,

what does that represent?

A. That identifies the eight-inch pipe.

Q. And is there anything on the pipe?

A. There is three rings on that pipe, Schmeiser

packer rings.

Q. Those are packer rings? A. Yes.

Q. Are those rings snug on the pipe, or are they

loose? A. At the present time?

Q. Yes. A. They are loose.

Q. Are the internal diameters of those rings

greater or the same as the the o. d. of the pipe, that

is, the outside diameter of the pipe?

A. They are larger. The o.d. of the tube is much

smaller that the i.d. of the ring.

The Court : Read that answer.

(The answer w^as read.) [456]

Q. (By Mr. Naylor) : "i.d." means internal di-

ameter ? A. Yes.

The Court: Is that the type of roller, and type

of ring that you sell on that roller?

The Witness: Yes, sir. Please understand, your

Honor, other sizes of rings can be made up into a

unit using that same radial action.

Q. (By Mr. Naylor) : But I understand you to

say this is the most popular size? A. Right.

Q. This is the most popular size ?

A. Right.
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Q. Has it ])een, through tlie period of you em-

ployment by T. G. Schmeiser Company?

A. Yes, sir.

Q. T show you, Mr. Morgan, Plaintiffs' Exhibit

n for identification, and will ask you if that is one

of the rings that was originally on the model that

you have been speaking of? A. That is.

Q. Do you recognize it as a Schmeiser ring?

A. Yes, sir.

Q. And are the other rings Schmeiser [457]

rings? A. Yes, sir.

Mr. Naylor: If the Court please, we would like

to offer this model as Plaintiffs' next in order.

The Court: That may be received in evidence

and marked as Plaintiffs' Exhibit 29.

(The model referred to was marked Plain-

tiffs' Exhibit 29, and was received in evidence.)

The Court: T^et me ask, what is the difference

between that roller and the inside diameter of the

ring? How much space is there?

The Witness: Approximately four inches here.

The Court : Well, do you have a measure in your

pocket that you could measure it?

(Witness secures ruler.)

The Witness: About three and three-quarter

inches.

The Court: What size rings are those that are

on there?
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The Witness: Those are 12/16 's; 12-inch inside

diameter, 16-inch outside diameter.

The Court: What is the size of the Plaintiffs'

Exhibit

Mr. Naylor: Seventeen, your Honor, for identi-

tication.

The Court: What is the size of that?

The Witness: That is the same size, I believe,

sir.

The Court : Put it on this end, Mr. Naylor, and

let [458] us see.

(Counsel demonstrates article.)

Q. (By Mr. Naylor) : Mr. Morgan, I think you

testified you observed these devices in operation ?

A. Yes, sir.

The Court: Will you state what is the action of

the rings as the device is drawn forward in the

field?

The Vfitness: The way those rings are on there

now, and assuming that the hitch would be here,

they would be tilling the soil .

.Q (By Mr. Naylor): Tilling the soil?

A. Yes, sir.

Q. And are we to infer from what you said that

if the rings were reversed and the device was being

drawn in that direction, a different action would be

involved? A. Yes, sir.

Q. What would that action be?

A. You would be packing.
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Q. Packing. Now, what is happening to the

rings as the machine is drawn forward in the field?

A. What happens to the rings?

Q. Yes. A. On a level field? [459]

Q. Yes, on a level field. Do they turn in relation

to the draft pipe or tube?

A. The tube and rings can both turn.

Q. Both are free to turn? A. Yes.

Q. And is there relative up-and-down motion on

the part of the rings? A. There is.

Q. And is there end ])lay of the rings in relation

to each other?

A. Not if the unit is in good operation.

Q. Is that so? A. That is true, sir.

Q. What about in the case of an irregular field

or furrowed field?

A. You will have an action something like this

(indicating), and the same would occur if you had

another one in here (indicating).

The Court : Read that answer ?

(The answer was read.)

The Witness: Let me clear that statement up.

An unequal field, your top line of your rings natu-

rally would be irregular.

Q. (By Mr. Naylor) : I see. And in that situa-

tion do the rings slant [460] in relation to each

other, according to the ground differential ?

A. You mean sideways?

Q. Yes.

A. I have seen some of them do it, but they
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shouldn't do it. The reason for it, as these rings

wear out—and they do wear—why, there will be

a tendency to have a little space left in there.

Mr. Naylor: I think that is all, your Honor.

May I offer the loose ring

The Court: That is already in evidence.

Mr. Naylor: I think it was only marked for

identification, your Honor. That is 17 for identi-

fication.

The Court: It may be received and marked

Plaintiffs' Exhibit 17.

(The ring referred was marked Plaintiffs'

Exhibit No. 17, and was received in evidence.)

Cross-Examination

By Mr. Young:

Q. Mr. Morgan, these various machines that you

have been referring to this afternoon are ones which

you have known about since the beginning of your

employment with the Schmeiser Company; is that

true? A. That is true, sir.

Q. I believe you said that you sometimes [461]

furnish what you call solid type devices on order?

A. Smooth-and-Roll.

Q. No, ones in which the rings do not have much

clearance over the pipe? A. That is right.

Q. What kind of a combination of these rings

and pipe would you make in order to supply such

an order?

A. A 12-inch tube with a 13/17 ring.
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Q. I see. Would you ever y)ut a 12-inch tube

with a 12-inch ring?

A. It would be impossible.

Q. And why is that so, sir?

A. Your 12-inch tube, the o.d. is 123/4.

Q. And that is also true of the other pipe sizes?

In other words, a 10-inch pipe is not 10-inch out-

side diameter, but is somewhat larger?

A. That is true.

Q. And the same is true of the 12-inch pipe and

the larger size of pipe?

A. That is true. In fact, on your pipe sizes, some-

times we get confused with tube sizes. Tube is o.d.

;

and when you identify pipe, you identify it as i.d.

Q. AVhich do you put in your present models,

tubes or pipes ? A. Pipes, sir. [462]

Mr. Young : Thank you. That is all.

Mr. Naylor: No further questions.

The Court : Read the last two or three questions.

(The record was read.)

The Court : You may stand aside.

(Witness excused.)

^riie Court: Mr. Naylor

Mr. Naylor : Yes, your Honor.

The Court: when you speak of tube and

pipe, do you mean one and the same thing?

Mr. Naylor: Yes; the witnesses have used that

term interchangeably.

The Court: I just wantcnl to know if it is under-
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stood that the tube and pipe are referred to as one

and the same thing.

Mr. Naylor : It is element 8 in the patent in suit,

your Honor, as seen in both Figure 4 and Figure 5.

The Court: Is it referred to in the patent as the

draft cylinder?

Mr. Naylor: Yes, sir, it is, your Honor, in one

place there.

The Court : And the witnesses, in speaking of it,

sometimes speak of pipe and sometimes of tube?

Mr. Naylor: That is correct, your Honor. For

example, it is referred to as a draft cylinder in the

patent in suit, [463] in page 2; and, incidentally, I

might note that it is actually page 1 of the printed

part of the patent, but in patent practice they now

call that a page, although it is actually a column on

page 1.

Column 2, line 32, reference is made in that para-

graph,

"the outermost or end rings 12 being main-

tained against escape from the ends of the

draft cylinder 8 by retention discs 13."

The Court: In any event, they have been re-

ferred to by the witnesses variously as tube and

pipe?

Mr. Naylor: That is correct, your Honor.

Mr. Michelsen, please.
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FRED E. MICHELSEN
called as a witness on behalf of the plaintiffs, in re-

buttal, havinj^- been first duly sworn, was examined

and testified as follows:

The Clerk: State your full name, please.

The Witness: Fred E. Michelsen. M-i-c-h-e-1-

s-e-n.

Direct Examination

By Mr. Naylor:

Q. Will you please state your occupation and

residence, Mr. Michelsen?

A. I am shop foreman of T. G. Schmeiser Manu-

facturing Company. My home address, 5541 Inde-

])endence, Fresno, California. [464]

Q. How long have you been em])loyed by T. G.

Schmeiser Company? A. In years, or

Q. The beginning.

A. I liegan to work Mr. T. G. Schmeiser August

3, 1943.

Q. Where was Mr. Schmeiser 's place of business

located when you went to work for him?

A. 1824 Stanislaus Street, Fresno.

Q. And how long after you went to work for Mr.

Schmeiser did the business remain at that address,

if you can recall ?

A. Well, I believe it was in '45 or '46 they began

moving out to th(> present address.

Q. Was the move a gradual one? A. Yes.

Q. When you first went to work for Mr. T. G.

Schmeiser, what did you do for him I What duties

were assiciied to vou ?
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A. I guess I was considered a production worker.

I took bearings apart and cleaned them up and put

them back together.

Q. And do you know to what uses these bearings

were being put by Mr. Schmeiser ?

A. They were for use in the rollers that they now
manufacture.

Q. And how long did you stay with that assign-

ment, [465] namely, working over the bearings'?

A. Possibly three weeks or a month.

Q. And were you given a different assignment

thereafter ?

A. Well, I was. Even at the time I was working

on the bearings, I did odd jobs besides that.

Q. Other jobs? A. Yes.

Q. Such as, Mr. Michelsen

A. He had, I believe, a '36 Lafayette Nash, '36

model, and we used it to haul the castings that went

on the Till an' Pak.

Q. Now, from where did you haul those castings ?

A. Perkins Foundry, in Fresno here.

Q. And what were these castings, Mr. Michelsen?

What were you getting %

A. I would say on the same order as those that

are here.

Q. You mean rings ? A. Yes, rings.

Q. And was Perkins Foundry then producing

them for Mr. Schmeiser ? A. Yes, sir.

Q. And I understand you went by there and

picked them up ? A. Yes, sir. [466]
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Q. What else did you do when you worked for

Mr. Sehmeiser in those early days?

A. I run a cutting torch, an acetylene cutting

torch.

Q. AVhat were you cutting?

A. I made circles out of quarter and three-inch

plate.

Q. And for what use were those circles intended ?

A. We called them flange heads.

Q. Flange heads'? A. Yes.

Q. And they were used in what kind of ma-

chines? A. In the Till an' Pak.

Q. Till an' Pak? A. Yes, sir.

Q. And by ''Till an' Pak," you are speaking of

the roller imit? A. Yes, sir.

Q. Now, did you ever do any painting for Mr.

Sehmeiser when you were down at the Stanislaus

address? A. Yes, sir.

Q. What kind of equipment did you use for

that? A. A brush and a bucket.

Q. A brush and a bucket? A. Yes, sir.

Q. And how long did you continue to use that

system of painting? [467]

A. To be exact, I coudn't give that; but at least

eight months or a year.

Q. And did Mr. Sehmeiser ever acquire spray

painting equipment after you went to work for him ?

A. Yes.

Q. Wl'cn do you recall that having been ac-

quired?
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A. Probably within a year after I went to work,

I remember him getting the rig.

Q. Now, what sort of a roller unit was Mr.

Sehmeiser making when you first went to work for

him ? Will you describe it to the Court ?

A. It was 12-inch ring inside, and a 12-inch o.d.

pipe outside—yes, o.d.

Q. Was it a tight ring structure?

A. Yes, sir.

Q. And did you actually work on tight ring

structures when you first went to work there?

A. Yes, sir.

Q. And what generally did you do in connection

with making up of these tight ring structures'?

A. We would bring them in in this old car that

I just described, in the back end of it, and we would

stack them onto the tube as we took them out of the

car.

Q. By '

' them,
'

' what do you mean ?

A. The castings. [468]

Q. The castings'? A. Yes.

Q. How do you recall that the ring was a tight

ring—I mean, that the roller unit was a tight-ring

unit?

A. Because sometimes the weld—we used what

they call a spiral weld pipe, and the weld on there

would be too high. We would have to grind it off to

get the ring on.

Q. Did you personally ever do that?

A. Yes, sir.

Q. Did you do it once or more than once?
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A. Yes, I did it many times.

Q. What about the inside of the rings that you

obtained from the Perkins Foundry? Did you ever

have to work on those?

A. Yes. Sometimes—I don't know why it is, but

they get a sphxtter or mesh in the molding; it stays

in there, this cast iron stays on the inside, and it has

to be ground out or we knock some of it off with a

chisel.

Q. Is it like a flashing or burr?

A. Yes, sir.

Q. Did you have to do that more than once ?

A. Yes, sir.

Q. As I understand it, this was for the purpose

of putting the ring on the draft tube or pipe ; is that

correct ? A. Yes, sir. [469]

Q. And that is the way you recall it as having

been a snug-fit roller assembly? A. Yes, sir.

Q. Ts that correct? A. Yes, sir.

Q. Now, you mentioned a 12-inch draft pipe or

tube. How do you recall it was 12-inch that you

were working on?

A. Because the model A drum fit into it. Part

of it went inside. There is a lip that turns back on

the model A drum that fit just right into the tube.

Q. You say part of the model A brake drum

fitted into the tube? A. Yes, sir.

Q. Was it reversed in order to fit into the tube?

A. Yes, sir.

Q. Was it turned around? A. Yes, sir.
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Q. Have you anything here in court that will

illustrate that model A brake drum that you have

been talking about"?

A. Yes, sir (securing article).

Q. I show you an article or an object which is

here in court. Is that a sample of the model A brake

drum that you have been speaking of?

A. Yes, sir. [470]

The Court : Is that a Ford Model A brake drum ?

The Witness : Yes, sir.

Q. (By Mr. Naylor) : In the work that you did

for Mr. Schmeiser, just what did you do when you

worked on this part of the model A Ford in order

to make it ready for Mr. Schmeiser 's use?

A. There is a hub that tits inside of that drum.

Q. On the inside?

A. No, from the outside.

Q. Fits on this side (indicating) ?

A. Yes. That is before it is fixed—I mean as it

is for an automobile; and those bolts that are in

there now fit tight in the holes, and they have to be

pushed out. And I did that. He had an iron worker

machine that pushed them out. We set it under

there, and stepped on a trip, and it would push

those bolts out. Then they were put back in the

reverse way, and welded on the back, as they are

there, the heads welded to the drum.

Q. And does this object which has been pro-

duced in court show the preliminary preparation of

the brake drum for the use Mr. Schmeiser made of

it at that time % A. Yes, sir.

Mr. Navlor : I would like to have this offered as
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Plaintiffs' next, your Honor, to illustrate the wit-

ness' testimony. [471]

The Court: Let it be marked as Plaintiffs' Ex-

hibit 30.

(The object referred to was marked Plain-

tiffs' Exhibit No. 30 and was received in evi-

dence.)

Q. (By Mr. Naylor) : Mr. Michelsen, does T. G.

Schmeiser Company now make a flexible roller unit?

A. Yes, sir.

Q. I will show you Plaintiffs' Exhibit 4, and will

ask if yon recos^nize that as bein"' a picture of a

Schmeiser flexible roller unit? A. Yes, it is.

Q. Have you worked personally on such units for

Mr. Schmeiser? A. Yes, sir.

Q. I mean for the Schmeiser Company?

A. Yes, sir.

Q. What is the earliest recollection you have, in

the course of your employment by Mr. Schmeiser

or the T. G. Schmeiser Company, of the actual

manufacture of a flexible roller unit, according to

your own recollection?

A. Well. I can remember, shortly after I went

to work, that there a tube brought in of smaller size,

because 1 cut the ends off of the pipe where this

drum fit on, and we had to make another pattern to

cut this other pipe. The one [472] that we used on

our 12-inch pijie would not fit on the smaller pipe.

Q. You mean some kind of a cuttins; jip:?

A. Yes.
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Q. And were you then conscious of the fact that

you were working on something different for Mr.

Schmeiser than a tight-ring roller unit?

A. Yes, because when this pattern wouldn't tit on

there, I figured, why, the rings are sure going to go

on here easy.

The Court : Read that answer.

(The answer was read.)

Q. (By Mr. Naylor) : Now, since that time have

you worked on both tight-ring assemblies and flex-

ible ring assemblies for T. G. Schmeiser Company"?

A. Yes, sir.

Q. And have you worked on all phases of the

production of the two types of devices, since that

time? A. Yes, sir.

Q. Which type of device is made in the greatest

number, in the plant of T. G. Schmeiser today, the

flexible type or the non-flexible type?

A. The flexible type.

Mr. Naylor : Excuse me, your Honor ; I am going

to [473] shorten this up.

Mr. Young: Your Honor, my time for cross-

examination is going to be very short.

Mr. Naylor : I am just deciding on the last mat-

ter. No further questions, your Honor.
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Cross-Examination

By Mr. Young:

Q. Mr. Michelsen, it is my understanding, from

your testimony, that you have been employed by

T. G. Schmeiser since August 3 of 1943 ?

A. That is right, sir.

Q. Do you recall when the ring style changed

from the type known as the lady fingers, to the

present type, which may be illustrated by the model?

A. No, sir.

Q. Do you recall that any change ever was

made? A. Yes, sir.

Q. Do you recall installing the lady finger type

originally when you went to work for Mr. Schmei-

ser? A. Yes, sir.

Q. Do you recall how long after it was, when you

went to work, that the lady finger style was changed

to another style?

A. It was not changed while I was there.

Q. They are not making the lady finger style

now, are [474] they? A. No, sir.

Q. And they were when you wer(» there ?

A. No, sir.

Q. T misunderstood your testimony then. At the

time you went to work for Mr. Schmeiser, they were

not making the lady finger type ?

A. They were using them, but we were not mak-

uvz them.

Q. You were not putting them on the machine I
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A. Yes, they were putting them on the machine.

They had some laying there in an open lot, that

were made, and were rusty, and he had put some of

them on the tube.

Q. I see. But at the time you were there, the

rings you got from the Perkins Foundry were of the

instant style?

A. Yes, they were a different style than the lady

fingers.

Q. I believe you said you put rings which were

12-inch i.d. on 12-inch pipe ; is that right ?

A. ¥o.

Q. What size pipe did you put them on?

A. On 12-inch o.d., yes; but they were not 12-

inch i.d. rings.

Q. What size rings were they?

A. They are called 12-inch, but they are approxi-

mately a quarter inch larger than that. [475]

Q. In order to work freely over the pipe?

A. Yes.

Q. Were the rings capable of individual rotation

on the pi]x% or were they locked to the pipe so

everything had to turn together?

A. No. they were not locked on there. They

would have l^seen if we hadn't ground the weld off

the tube ])pfore we put them on.

Q. Were all the tubes you used in the early days,

when you first went to work for Mr. Schmeiser, of

the welded type? A. No.

Q. Some of the tubes were solid without a weld?

A. Yes, sir.
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Q. And on those

The Court: Von don't mean solid.

Mr. Youn,i>-: No. A welded ])i})e has a spiral

weld on it, and a pii)e which is solid has no weld.

It has a hole in it, of course.

The Court: I wanted to know what you meant.

Mr. Young: Thank you.

Q. Would these rings pass freely onto a pipe

which had no weld ?

A. Well, they passed; they were not too free.

Q. Was any effort made, when a tool was to

be sent [476] to a customer, to see to it that the

rings would turn individually ? A. Yes.

Q. They weren't clamped together so that they

operated as a unit I A. No.

Q. Do you know if it was the intention to have

them turn separately? A. Yes.

Q. And they were manufactured so that they

would turn separately? A. Yes, sir.

Q. Sometimes you had to grind the weld in

order for them to spin ?

A. Yes, sir, in order to get them on.

Q. How many sized rings were made at the

time you went to work for Mr. Schmeiser ?

A. One size.

Q. What size was that?

A. The 12-inch. What we call the 12-inch. It

is more than 12 inches inside.

Q. Is the present Schmeiser 12-inch ring 12

inches inside? A. No.

Q. What size is it i [477]
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A. Well, I don't know exactly. It is

Q. I understand you are shop foreman for the

Schmeiser A. Yes.

Mr. Naylor: Let him answer. I think he had

an answer on his lips.

The Witness: It is around a quarter of an inch

larger.

Q. (By Mr. Young) : About the same as the

ring in the early days, the 12-inch i.d. ring then

you say was about 121/4 i.d.? A. Yes.

Q. The normal size 12-inch, but the actual size

w^as a little larger inside? A. Yes, sir.

Q. And that is still true today?

A. Yes, sir.

Q. Could you take a 12-inch pipe and put one

of these normal sized 12-inch rings on it?

A. 12-inch o.d., yes.

Q. A 12-inch normal size is not 12 inches o.d.,

is it?

A. I don't know" what you mean by '^ normal."

I know what 12-inch o.d. is and 12-inch standard.

Q. Is 12-inch standard larger than 12 inches?

A. 12-inch standard is 12%; 12-inch o.d. is 12-

inch.

The Court: When you say "12-inch," that is

12 inches [478] on the outside?

The Witness: The o.d., yes.

The Court: It would be 12 inches from one out-

side diameter to the other outside diameter?

The Witness: Yes, sir.
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The Court: And the 12-inch ring moasuroment,

the inside diameter would be 121/4?

The Witness: Yes.

Q. (By Mr. Young) : Did you ever know Mr.

Schmeiser to use pipe which had an interlining of

metal, an intermediate portion of cement, and an

outer lining of metal ? A. Yes, sir.

Q. In one of these pulverizers?

A. Yes, sir.

Q. Would you tell me what size o.d. that was, if

you recall? x\. 1 don't recall.

Q. Do you recall if one of the standard rings,

which you say is 121/j^ inches i.d., would fit over

that? A. Yes, it would fit over it.

Q. Do you recall making some of those?

A. Yes, sir.

Q. Do you remember when you made them?

A. Exactly, I don't recall. [479]

Q. Did you make them within the first six

months after you went with Mr. Schmeiser?

A. No.

Q. Did you make them after the first six

months ?

A. Yes. It could have been a year or better.

Q. Did Mr. Schmeiser ever use a secondhand

pipe in building these tools? A. Yes, sir.

Q. Did he use standard pipe? A. No.

Q. By that I mean, you have made a distinction

between standard pipe and some other kind of

pipe? A. Yes, sir.

Q. Did he use any standard i)iy)e?
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A. Not at first, no.

Q. When did he first nse standard pipe?

A. Probably—to make a date on it, I couldn't.

It was somewhere probably a year or so after I

had gone to work there.

Q. But for the first year you had gone to work,

he used something beside standard pipe in the

pulverizer units you built, as far as you know?

The Court: What is the question, Mrs. Buck?

(The question was read.)

The Court: Do you understand the question?

The Witness: Yes. I believe the first other size

of pipe we used was 10-inch o.d., pipe.

Q. (By Mr. Young) : Do you know when that

was first used?

A. Probably three weeks or a month after I

had gone to work.

Q. And since you went to work in August, 1943,

that could have been the latter part of August or

the first part of September, 1943?

A. Yes, sir.

Q. Did you ever know Mr. Schmeiser to place

a tool in a farmer's custody for trial with the idea

that it would be paid for if the farmer approved

its design and operation?

A. I had nothing to do with the sales of them.

All I had to do was make them.

Q. Did you ever know^ of a happening like that?

A. No; I had nothing to do with getting rid of

them.
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The Court: Just answer, if you know.

The Witness: No.

Q. (By Mr. Youn,£() : You do not know. How
many men were in tlie shop at the time you went to

work for Mr. Schmeiser?

A. I believe I made four.

Q. There were four beside you ?

A. No, I believe I made four. [481]

Q. Do you recall ever usin^- smaller sized pipe

than 12-inch, and placing" an angle iron lengthwise

ui)on it to take up the space between the smaller

])i])e and the rings which encircled that?

A. Yes, sir.

Q. Do you repeal 1 when you did that?

A. Well, it could have been— it was prol)a))ly a

year after I had gone to work; somewhere in tliat

time.

Q. Do you recall then making at least two

changes from the regular sized pipe at least within

a year of the time you first went there, and one of

them was the cement combination pipe and the

other the pi]ie with the longitudinal channel iron

or angle iron welded to it : is that right ?

A. Yes, sir.

Q. What was the ])ur})ose of welding the angle

irons lengthwise to the outside of the pipe?

A. I don't know.

Q. Did you make the device? A. Yes, sir.

Q. Did you weld the angh^ irons to the pipe?

A. Yes, sir.

Q. You don't know why you did it?
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A. They told me to do it and I did.

Q. Do you know whether the rings were as-

sembled on that device? [482]

A. By that time, I didn't have anything to do

with the assembling of them; I don't know. I

imagine they were. That is what they were made

for. They were made like the others, outside of

the angle irons going on.

Q. What sized pipe were these angle irons put

on? A. I believe it was 10-inch pipe.

Q. Was that within a year from the time you

first went to work ? A. Yes.

Q. And how big were the angle irons?

A. I never measured them. They were probably

an inch on a side, or something like that. I wouldn 't

know.

Q. If you put the angle irons on the pipes, how

many would you put on?

A. I don't remember on that, either.

Q. More than one? A. Oh, yes.

Q. Two? A. Well, it was probably three.

Q. At least three ?

A. There could have been four, I wouldn't know.

Q. I see ; at least three ? A. Yes.

Q. And when this composite draft tube, with the

inner cylinder and the angle irons welded to it,

was to be used, [483] would the standard sized rings

fit over it? A. Yes, sir.

Q. Then the angle irons must have been small

enough so that the rings could pass over even when

the angle irons were on the pipe? A. Yes, sir.
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Q. Do you know how many of those devices were

made? A. No, I don't.

Q. Did you ever know of any of them to come

back from the field after they had heen out, for

service ?

A. The ones with the an.2,le irons?

Q. Yes. A. No, I don't.

Q. Did 3'ou ever know of any devices that came

))ack from the field, within the first year you were

with Schmeiser? A. Yes, sir.

Q. And would you tell me, what would you do

to those that came back?

A. We took the rings off. Sometimes we had to

pound them off: we even ])roke some of them get-

tins: them off.

Q. You took all the rings off? A. Yes.

Q. Then what did you do?

A. Put them on a smaller pipe.

Q. And how would you fix the end so that the

rings [484] wouldn't fall off now?

A. There was a circle welded onto the end of it.

Q. When did you start doing this conversion

job?

A. Probably within the first six months that I

went to work.

Q. Do you think it was within the first three

months ?

A. AYell, there might be some in that time.

Q. You mentioned it involved a change of a jig

for a cutting- torch. Do you recall when that jig

was made? A. Th(» exact date, no.
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Q. Was this the first jol) you had as a welder

or cutter?

A. This went in with my job—well, I had worked

al:)out a week cleaning bearings and putting them

back together.

Q. But you started without the ability to do

cutting w^ork?

A, Yes, I had the ability to cut. That is the

reason they put me on there.

Q. How old were you when you went to work

at that time?

A, I will have to figure that out. I am now 42.

Q. That is a fair enough answer.

Tt is your definite recollection that you made

these change-over conversion jobs within three

months from the time you went to Mr. Schmeiser^s?

A. Yes.

Q. You are sure of that ? [485] A. Yes.

Q. And how can you be so positive at this late

date, sir? That's 10 years ago, and you started in

working on bearings, assembling bearings?

A. Yes, sir.

Q. And within three months you were making

conversions of the tools as they came back from

the field. Is that your testimony?

A. No, it isn't.

Mr. Naylor: I didn't so understand his testi-

mony.

Q. (By Mr. Young) : Will you tell me when

you first, so far as you recollect, changed one of
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these units that came back from tlie field and put

in a smaller pipe?

A. I said ])ef()re within at least six months after

I had gone to work.

Q, I see. That is the best of your recollection?

A. Yes.

Q. You had nothing to do with selling?

A. No, sir.

The Court: He has answered that.

Q. (By Mr. Young) : You contacted no farm-

ers ? A. No.

Q. When the farmers brought in these tools

for [486] conversion, did you get acquainted with

them at that time? A. No.

Mr. Young: That is all.

Redirect Examination

By Mr. Naylor:

Q. When you went to work for Mr. Schmeiser,

was that in the period of shortage of materials ?

A. Yes, sir.

Q. And is it youi' understanding that this matter

of buying second-hand pipe, and the like, had rela-

tion to shortage of materials? A. Yes, sir.

Q. Now, when Mr. Young was cross-examining

you concerning the grinding down of the welds on

the spirally welded pipe, and cleaning up the in-

side of the rings, the word "spin" was used by Mr.

Young. A. Yes.
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Q. Was it a spinning relation, or was it just

friction free?

A. It was just a good fit, yes.

Q. It was a good fit? A. Yes.

Q. In other words, you did not have to drive

it on A. No.

Q. is that correct? [487]

A. That is right.

Mr. Naylor: No further questions, your Honor.

The Court: Do you have anything further?

Mr. Young: No further questions, your Honor.

The Court: You may stand aside.

(Witness excused.)

Mr. Naylor: That concludes the plaintiffs' reply

case, your Honor, as of this date, subject to the

matter which was to come before your Honor on

the 19th. [488]
* * *

(Whereupon, at 4:05 o'clock p.m., Friday,

December 18, 1953, an adjournment of the

above-entitled matter was taken until 10:00

o'clock a.m., Tuesday, January 19, 1954.) [490]

Tuesday, January 19, 1954, 10:00 A.M.

The Court: I suppose all you gentlemen are

aware of the very unfortunate accident which has

occurred since our last meeting and which resulted

in the death of our court reporter. I believe she

had finished the transcript of the proceedings here-

tofore, is that correct?
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Mr. Naylor: That is correct, sir.

Mr. Young: That is correct, sir.

The Court: Mrs. Buck was an excellent woman
and a splendid rei)orter, and she was a real friend

of all of us in the court. All attaches of the court

will surely miss her greatly. H.er loss is greatly

to be regretted.

Mr. Naylor: May I say a word? It was quite

a shock to counsel on both sides to hear of this

unfortunate thing, because as you go through the

trial of these cases you become attached to the

folks who are trying to be of service, and we had

grown to admire her, and we would like to pay

tribute to one whose loss will be felt not only by

the Court and attaches but by counsel as well.

The Court: Are you gentlemen ready to pro-

ceed? T believe we took this adjournment for the

purpose of receiving the testimony of a gentleman

from the west side. Is he present?

Mr. Young: Yes, your Honor. [492]

Before putting Mr. Britton on the stand, I would

like to have Mr. Tomasian, the defendant, identify

the exhibits Mr. Britton will speak about. Will

that be satisfactory?

The Court: Yes.

Mr. Young: l\Ir. Thomas, just have a seat thei-e.
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YEPPIE THOMASIAN
the defendant, called as a witness in his own be-

half, having been previously duly sworn, was exam-

ined and testified as follows:

Direct Examination

By Mr. Young:

Q. Mr. Thomas, I hand you a photograph and

ask if you can identify what is shown there '^

A. Yes. Schmeiser pulverizer, Manuel Rodri-

quez and myself.

Q. Mr. Rodriquez and yourself are shown on

this photograph? A. Yes.

Q. Do you know who took that picture?

A. Yes.

Q. Who did? A. You did.

Q. When was it taken? A. January 8th.

Q. Of this year? [493] A. Yes.

Q. Where was it taken?

A. V. C. Britton's ranch.

Q. Did you measure any of the parts of this

machine at the time this photograph was taken?

A. Yes.

Q. Do you know the length of the assembly?

A. Yes, 14 feet, maybe a little over.

Q. Did you measure the outside diameter of the

pipe ? A. Yes.

Q. What did it measure?

A. Ten and a half.

Q. Inches? A. Yes.

Q. Did you measure the inside diameter of the

rings ?
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A. Yos, about twelve aiul a (jiiarter, twelve and

a half.

Q. Did you count the number of rings?

A. Yes, there were 74.

Q. Mr. Thomas, I call your attention to the fact

that there appear to Ix^ two tyj^es of rincjs on the

machine shown in that ])hotograj)h. Do you agree?

A. Yes, there are.

Q. Can you explain that ?

A. There are about 31 new ty])c rinus, and the

l)a]ance of that are old rings. [494]

Q. By the old type, do you mean the lady finger

type? A. Yes.

Q. Did you nicasuve the width of th(^ rings .^

A. Yes.

Q. A])()ut how wide are Ww rings?

A. Two and one-quarter inches.

The Court : How wide ?

The Witness: Two and one-cjuarter inches.

Q. (By Mr. Young) : Did you measure the

thickness of the rims? A. Yes.

Q. AVhat did that measure?

A. Al)out one-(iuarter inch.

The Court: Miss Schulke. will you read the last

answer ?

(The answer was i-ead, as requested.)

]Mr. Young: 1 ask this be rcceivcMl in (nidence'

as Defendant's PLxhibit next in order; 1 believe

it is V.

The Clei'k: A' is tlie next number.
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Mr. Yoimj?: Mr. Thomas
The Court: Just a minute, please.

Mr. Young": Yes, sir.

The Court: Mr. Seott, will you get me a red

}>en('i], please?

May I see the pictui'e while we are waiting? I

believe this is Exhibit Y.

The Clerk: Yes, Exhibit V. [495]

(The photograph referred to was marked

Defendant's Exhibit V, and was received in

evidence.)

The Court: Mr. Thomasian, who are the two

gentlemen? Who is this?

The Witness : This is myself, and this is Manuel

Rodriquez (indicating).

The Court: Proceed.

Q. (By Mr. Young) : Mr. Thomas, I hand you

three additional photographs, and ask if you can

identify what is shown there?

A. This shows a Schmeiser pulverizer, and on

one picture here it shows the rings are loose on the

pipe.

Q. Do those photographs show the same machine

as Defendant's Exhibit V? A. Yes.

Q. Were those photographs taken on the same

day as Defendant's Exhibit V« A. No.

Q. They were not? Were the three photographs

which I last handed you taken on the same day as

Defendant's Exhibit V? A. Yes.
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Q. Were you i)resent when all four photographs

wore taken? A. Yes.

Q. Who took all four photographs? [496]

A. You did.

Mr. Young: I offer these three photographs as

Defendant's next in order.

The Court: W.
Mr. Young, W, X and Y.

The Court: Let them be marked W-1, W-2 and

W-3. They all relate to the same machine. They

may be received and so marked.

(The three photographs referred to were

marked Defendant's Exhibits W-1, W-2 and

W-3, and were received in evidence.)

Mr. Naylor: Mr. Clerk, may I see the order in

which you marked them, so my tally will follow

yours.

The Clerk: This will be W-1, this W-2, this

W-3.

Mr. Naylor: Thank you, sir.

Mr. Young : That is all.

]\Ir. Naylor: No cross-examination.

The Court: \ou may step aside.

Ml'. Voini'^': Mr. P)ritt()ii, rilease.
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VERNON C. BRITTON
a witness on behalf of the defendant, having been

previously sworn, resumed the stand for further

examination and testified as follows:

The Clerk: You have been sworn ])efore.

Direct Examination

By Mr. Young:

Q. Mr. Britton, you are the same Mr. Britton

w^ho [497] testified here last December?

A. I am.

Q. I would like to hand you these photographs.

I hand you Defendant's Exhibit V, and Defend-

ant's Exhibits W-1, W-2 and W-3. I ask if you

can identify the device shown in those photographs ?

A. Yes, I can identify them.

Q. What do the photographs show?

A. Well, they are apparently the Schmeiser

Cultipacker that I own.

Q. Mr. Britton, in the machine shown in those

photographs do you find a central pipe?

A. Yes.

Q. Are there a number of loose rings mounted

to encircle that central pipe ?

A. That is right.

Q. Do you see a frame? A. Yes.

Q. Are there bearings at the ends of the pipe

to connect the pipe to the frame? A. Yes.

The Court: Will you show me those?

(AVitness indicates.)

Q. (By Mr. Young) : Do the rings have a large

central opening? [498]
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A. There (indieatins^).

Q. Is there a rather thin rim wliicli encircles

the central ox)ening of each ring?

A. That is correct.

Q. Wonld you say that tlu^ rim on each ring

had greater width than thickness?

A. Yes, I believe so.

Q. Does each ring have slanted teeth which

project out from tlie rim? A. They do.

Q. Does that device have end play between the

rings ? A. Some.

Q. Does it have radial play?

A. I don't understand.

Q. Can the rings move radially with respect to

the pipe? A. Yes.

Q. Do you know liow nuich the rings can move

with respect to the pipe ?

A. I think approximately two inches.

Q. I call your attention to Defendant's Exhibit

V, and ask if you recognize anyone in that photo-

graph?

A. Yes; I recognize Manuel Rodriquez.

Q. Do you recognize the other man shown?

A. No.

Q. Who is Manuel Rodriquez? [499]

A. He is an employee of my concern.

Q. What are his duties?

A. He is foreman.

Q. Does ho have anything to do with main-

tenance of your equipment? A. He does.
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Q. Does he have charge of maintenance of the

rollers shown in these four photographs'?

A. Well, he does along with others that work

for us too.

Q. Mr. Britton, did you buy that roller as shown

in those photographs? A. I did.

Q. From whom?
A. From Mr. T. G. Schmeiser.

Mr. Young: At this time I would like to stipu-

late that opposing counsel will produce the copy

of the invoice, which is the original so far as in-

voices in this case are concerned.

Mr. Naylor: That is agreeable. A person has

been sent to procure the original, which has been

returned to the Schmeiser office, and in the mean-

time I suggest we might use a copy.

The Court: Is that agreeable?

Mr. Young: That is agreeable.

Q. Mr. Britton, I hand you a sheet of paper

which [500] purports to be copy of an invoice

dated May 1, 1943, and addressed to Verne Brit-

ton, Box 486, Firebaugh, California. The invoice

states on its face

^'1 14-ft. Till an' Pak 10/16 rings (10' pipe) with

adjustable float."

The price stated on this copy, including state

sales tax, is given as $410.97.

Mr. Britton, I ask if you are the Verne Britton

named on this invoice? A. I am.

Q. I call your attention to the notation "paid by
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check, thank you." Does that call anything to your

mind ?

A. No, other than exce})t that it was paid by

check as it states there.

Q. You did pay for this by check?

A. I did.

Q. Does this invoice as shown by this copy relate

to the machine shown in those four photographs?

A. I am sure that it does.

The Court: Did yon buy any otliers at any time

from Mr. Schmeiser?

Tlie Witness : I did not.

Q. (By Mr. Young) : Mr. Britton, I hand you a

check—cancelled check—dated April 29, 1943, and I

ask you if that is your signature [501] on that check?

A. That is my signature.

Q. Did you write that check? A. I did.

Q. Does the amount shown on that check agree

with the amount on the invoice?

The Court: \Vell, it speaks for itself; the

amoxmts are the same.

The Witness : It does.

Q. (By Mr. Young) : Did you give Mr. Schmei-

ser that check in payment for the machine described

in that invoice, and shown in those photographs ?

A. I did.

Mr. Young: \ offer the copy of the invoice as

Defendant's exhibit next in order.

The Clerk: X.

Mr. Young: With the stipulation that the origi-



vs. Y. Thomasian, etc. 421

(Testimony of Vernon C. Britton.)

nal may be substituted for it. Is that satisfactory,

counsel ?

Mr. Naylor : Yes, the office copy. That is agree-

able.

The Court: Let it be received and marked De-

fendant's Exhibit X.

(The invoice referred to was marked Defend-

ant's Exhibit X, and was received in evidence.)

Mr. Young: I offer the cancelled check dated

April 29, [502] 1943, as Defendant's exhibit next in

order.

The Court: Let it be marked Defendant's Ex-

hibit Y.

(The cancelled check referred to was marked

Defendant's Exhibit Y, and was received in

evidence.)

Q. (By Mr. Young) : Mr. Britton, did the ma-

chine that you purchased from Mr. Schmeiser have

rings which were loose on a central pipe ?

A. It did.

Q. Do you recall the particular job that you pur-

chased this machine to do?

A. Oh, I don't recall the particular job at that

time, but I do know that the machine was pur-

chased to roll listed beds.

Q. Would you explain to the Court what you

mean by a listed bed ?

A. Well, that is a—we go through the field with

a machine that makes a furrow and makes the

ground into a bed.



422 Etlicl R. Schmeiser, et ah,

(Testimony of Yernon C. Biitton.)

Q. Is it fair to state this machine was intended

to roll on ground not flat but which had parallel

hillocks ? A. That is correct.

Q. You purchased the machine for use in that

type of work? A. I did.

Q. Why would you want a machine which had

this flex [503] feature or loose rings for that type

of work?

A. Well, it had a tendency to fold over the bed

and does a more efficient job of pulverizing the bed

than one that does not have it.

Q. Is it a fair statement to say that if the ma-

chine lacked the flex it would not fold over the bed?

A. That is true.

Q. Did you have that in mind when you i)ur-

chased this machine?

A. That was the reason for purchasing this ma-

chine.

Q. At the time you purchased this machine, did

you have any other pulverizer or cultipacker?

A. Oh, we had another cultipacker, I think what

is called the Western, but it did not have the flex.

Q. The earlier machine did not have the flex?

A. No.

Q. It would not have been suitable in rolling

these beds?

The Court : You do not need to answer. I think

that follows.

Mr. Young: All right, your Honor. That is all.

Mr. Naylor: Before commencing cross-examina-

tion, Mr. Young, I have the office file copy of the



vs. Y. Thomasian, etc. 423

(Testimony of Vernon C. Britton.)

Verne Britton invoice of May 1, 1943, which has

been marked here as Defendant's Exhibit X.

The Court: Will you talk a little louder? [504]

Mr. Naylor: I have here now the office copy.

The Court: You have the original?

Mr. Naylor: I have the office copy.

The Court: If you want to substitute that, you

may. Let it be substituted. That was X. Let me
see it, please.

Cross-Examination

By Mr. Naylor

:

Q. Mr. Britton, I understand from your testi-

mony that the photographs shown to you by Mr.

Young, namely Defendant's Exhibits V, W-1, W-2
and W-3, show the Schmeiser device that you pur-

chosed of Mr. Schmeiser?

A. That is correct.

Q. Is that correct? A. Yes.

Q. What about the adaptable float that was

called for by the invoice ?

A. Oh, that was an attachment that was pulled

behind this Schmeiser cultipacker for use only in

working flat land, in order to leave a good flat sur-

face. That was not for use on beds at all, that float

;

it was merely an attachment.

Q. The float does not appear in the four photo-

graphs ? A. No.

Q. Is that correct? A. That is correct.

The Court : Is it covered in the invoice ? [505]

The Witness: I think it is mentioned in the in-

voice, yes, sir.
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The Court: Let me see. It says "with adaptable

float."

Q. (By Mr. Naylor) : Now, at your ranch, the

Britton Ranch, has anything been done to this par-

ticular piece of apparatus since its purchase from

Mr. Schmeiser?

A. Principally just repairs. As I recall, the ori-

ginal bearings were not quite satisfactory, and they

were replaced with a more recent bearing that I

think Mr. Schmeiser came out with.

Q. Do you know the date of the bearing replace-

ment ? A. No.

Q. Do you have any record whicli would show

that? A. No.

Q. Has anything else been done to the apparatus

since you originally purchased it from Mr. Schmei-

ser?

A. Other than just repairs and replacements of

parts. I think the pipe was worn and was replaced

with an identical one.

Q. The draft pipe? A. No, the central.

Q. The ])i])e on which the rings are mounted?

A. Yes.

Q. And it is your understanding that has been

replaced? [506] A. Yes.

Q. Do you know the date of the replacement?

A. No.

Q. Do you have any records or documents which

would establish the replacement date? A. No.

Q. What about rings ! Does it still have the

oriirinal rinc:s?
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A. Possibly part of them, but there was some of

them that I know have been replaced.

Q. Would, you have any records at your ranch to

indicate the date of the addition of the rings'?

A. No. I think they were probably bought one

or two at a time, and replaced over a period of

years.

Q. Yes. Now, in Defendant's Exhibit W-3, Mr.

Britton, do you see any device which is intended to

keep the rings on the central pipe %

The Court: Do you have the exhibit ?

The Witness: Yes, I do.

Q. (By Mr. Naylor) : AYhat is that?

A. Ring retainer, I would call it.

Q. Is that particular part of the device the same

as when you first purchased it from Mr. Schmeiser?

A. No, it is not. [507]

The Court : Will you point that out %

The Witness: This black ring, that goes here,

and this ring is bolted to the central pipe (indicat-

ing).

The Court: If you will just state that aloud so

it will go in the record.

The Witness: That ring that I was asked about

is a retainer ring to keep the center rings in place,

and to keep them from coming off the end of the

pipe that they are mounted on, and that ring is

bolted to the central pipe.

Q. (By Mr. Naylor) : And it is shown in De-

fendant's Exhibit W-3? A. That is correct.
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Q. And am I correct in my understanding, Mr.

Britton, tliat a diiferent sort of rinu' retainer was on

the oriqina] structure as you purchased from Mr.

Schmeiser ? A. That is correct.

Q. Will you tell what that sti'ucture was?

A. The original ring retainer had ears about two

inches wide welded to the pipe, and in order to re-

place one of the central rings those ears had to be

cut off with the torch to replace the broken rings,

and then those ears would have to be welded on.

That involved considerable work, so Mr. T. G.

Schmeiser developed a new ring, a retainer ring that

you coud bolt onto the central pipe, and of course by

taking out those bolts, I don't know how many, 4, 5

or 6 maybe, why, [508] that retainer ring came off

and then it was easy to put it back on.

Q. Allowed you to slip the rings on and off

easily? A. Yes.

Q. Do you have any records which would indi-

cate when the retainer ring feature was changed at

your ranch? A. No, I do not.

Q. What about the frame? Has any work been

done on the frame?

A. The frame, to my knowledge, has never been

changed any since its original design. I think it has

been repaired from time to time, and possibly even

parts reinforced.

Q. In any event, it has been worked on to some

extent? A. Yes, it has been worked on.

Q. Is that a fair statement, that it has been

worked on? A. Yes.
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Q. Now, in connection with tlie invoice, Defend-

ant's Exhibit X, and yonr check, Mr. Britton, which

is Defendant's Exhibit Y, I note that the check was

drawn by you on April 29, 1943, whereas the invoice

date is May 1, 1943, or some two days later. Is there

any explanation of that? How was it that the in-

voice followed the check ?

A. Well, as I recall, I was interested in pur-

chasing a Schmeiser cultipacker, and I was in

Fresno and I went down to Mr. Schmeiser 's shop

and talked to him about this [509] particular culti-

packer, and he did not have a fourteen foot one.

I wanted a fourteen foot wide packer, and he said

he could make one up for me.

Q. Was fourteen feet an unusual size?

A. It apparently was not a size he made for the

regular trade.

Q. I see.

A. And I forget just what size he made, but I

think they were shorter ; they were probably twelve

feet or thereabouts. Shall I continue %

Q. Yes, please.

A. So I asked what it would cost to make one up,

and how long it would take, and he said not very

long. He had most of the parts. And he figured the

cost at $410.97, including sales tax.

Q. And did you thereupon draw this check. De-

fendant's Exhibit Y, in his favor?

A. So therefore I gave him my personal check,

and asked him to make me up a fourteen-foot culti-

packer, and deliver to the ranch.
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Q. May I interrupt? It is true, is it not, that

Defendant's Exhibit Y was drawn by you in antici-

pation of the subsequent delivery of the machine?

A. That is correct.

Mr. Naylor: I would like to interrupt at this

time to [510] ask Mr. Young if he is prepared to

stipulate that April 29th, the date of Mr. Britton's

check, was a Thursday, and that May 8, 1943, was a

Saturday. In that connection T will show him a ])er-

petual calendar for verification.

Mr. Young: That is agreeable.

The Court: Miss Schulke, will you read those

dates'?

(The record was read, as requested.)

Q. (By Mr. Naylor) : Now, Mr. Britton, with

the date of your check, April 29, 1943, Defendant's

Exhibit Y, established as being a Thursday of that

week, it would follow that Defendant's Exhibit X,

the invoice of May 1st was issued by Schmeiser on

a Saturday. Now, can you tell us, based on your

recollection, what occurred after your receipt of the

May 1st invoice, Defendant's Exhibit X, with re-

spect to your delivery of the machine?

A. No, I can't tell you, except for the fact that

T know it was a matter of just a few days before he

had it made, the cultipacker made up and delivered

to the ranch.

Q. You say a few days; could it have been as

much as two weeks? A. No.

Q. Could it have been as little as two days?

A. That I don't remember. It could have been
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as little as two days, but my opinion is it was more

than likely [511] three or four days.

The Court: Let me see the check. Mr. Naylor,

may I ask if you see a date upon the invoice, or the

copy ? I have a copy of the invoice.

Mr. Naylor: Yes, it appears in the upper central

portion, as May 1.

The Court: Let me see the oripnal, please, Mr.

Eiland.

Q. (By Mr. Naylor) : Do you have any record,

Mr. Britton, at your ranch which would show ac-

curately and definitely the date of the receipt of the

Schmeiser machine? A. We do not.

Q. Purchased pursuant to your check, Defend-

ant's Exhibit Y, and the Schmeiser invoice of May
1, 1943, Defendant's Exhibit X?

A. No, we do not.

Q. I assume then that your testimony is based

upon purely your recollection as to what transpired

in that respect % A. That is correct.

Q. Do you have any record at your ranch, Mr.

Britton, which would indicate the date on which the

apparatus was first put into use*?

A. No, I do not.

Q. At the ranch'? A. I do not. [512]

Q. Mr. Britton, you will recall that you were

first called as a witness here in December?

A. I was.

Q. At that time had you located the check which

has been offered as Defendant's Exhibit Y?
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A. I had not. I hadn't even looked for it at that

time.

Q. Is it fair to say that when you were first

called here as a witness on behalf of the defendant

in December that you then did not have an inde-

pendent recollection of the year of purchase of the

Schmeiser machine?

A. That is correct. I probably could not have

told you just exactly what year we even purchased

it in.

Mr. Naylor: Thank you, Mr. Britton.

Redirect Examination

By Mr. Y()un<i':

Q. Mr. Britton, do you rer-pjl wheti you asked

Mr. Schmeiser to make U]) a longer i-oller whether

the length was the only thing special about it?

A. Well, we wanted a cultipacker of this type

that had that flex in it, and we wanted the length

so it would fit four of our listed beds, cover four

beds.

Mr. Young: Thank you. That is all.

Mr. N^aylor: No further cross-examination.

The Court : You may be excused.

Mr. Younc:: Your Honor, T have two additional

witnesses ['^13] as to this roller. The pur])ose in

offering their testimony is to corroborate Mr. Brit-

ton's and show this prior use, as to its date, and

will not rest solely on one man. I will call Mr.

Rodriquez, and Mr. Wyckoff, the ranch superin-

tendent.

Mr. Wvckoff.
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JAMES ARTHUR WYCKOFF
called as a witness on behalf of the defendant, hav-

ing been first duly sworn, was examined and testi-

fied as follows:

TJie Clerk: State your full name, please.

The Witness : James Arthur Wyckoff

.

The Clerk : How^ do you spell the last name ?

The Witness : W-y-c-k-o-f-f

.

The Clerk : Just have that seat, Mr. Wyckoff

.

Direct Examination

By Mr. Young

:

Q. Will you state your name %

A. James Arthur Wyckoff.

Q. Will you speak up, please. Your occupation ?

A. I am superintendent of the Britton Ranch.

Q. How long have you worked on the Britton

Ranch % A. Twenty-four years.

Q. Continuously? A. Yes, sir.

Q. What have been your duties since 1941 or

1942?

A. Well, general superintendent, I suppose, the

same [514] as before that.

Q. Are you in charge of equipment on the ranch ?

A. Yes, sir.

Q. I show you four photographs, which are iden-

tified as Defendant's Exhibits V, W-1, W-2 and

W-3. Can you identify the device shown in those

photographs'? A. Yes, sir.

Q. What does the photograph show?

A. Schmeiser cultipacker.
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Q. How recently have you seen the machine

shown in those photo^^^raphs ?

A. Oh, possibly three days ago.

Q. Were you working for Mr. Britton when he

first acquired the device shown in these photo-

graphs? A. Yes, sir.

Q. Has the machine shown in those photographs

been under your jurisdiction at the ranch since it

was acquired *? A. Yes, sir.

Q. Do the individual rings on that device en-

circle a central pipe ? A. They do.

Q. Are the rings loose on the pipe?

A. They are.

Q. How loose would you say ?

A. Inch and three-quai'ters, two inches. [515]

Q. Do you know whether the macliine had that

much looseness or flex when it was originally

acquired? A. I do.

Q. It had the same amount? A. It did.

Q. For what purpose is the looseness?

A. For what purpose is it?

Q. Yes. A. Well, in this particular

The Court : Pardon me, Mr. Young. It seems to

me that has been explained so much and been ex-

plained by a witness in regard to this same instru-

ment, unless there is some vital matter in regard to

it, r would think it would be sufficient.

Mr. Young: The only point, T hope to show they

had a different machine which did not have this

and he remembers this flexibility because that was

the ])ur]iose of the ])urchase.
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The Court : You proceed in your own way.

Q. (By Mr. Young) : Did you have a pulver-

izer before this machine was purchased?

A. Yes.

Q. What type was it?

A. It is a Western rigid type.

Q. You mean the rings do not have flex?

A. Not up and down. [516]

Q. Were you aware this machine had flex in it

when it first came to the ranch? A. Yes, sir.

Q. I call your attention to Defendant's Exhibit

V, and ask if you can identify any of the men shown

in that photograph? A. Yes.

Q. Who do you recognize?

A. Mr. Thomasian and Mr. Rodriquez.

Mr. Young: That is all.

Cross-Examination

By Mr. Naylor

:

Q. Mr. McCoy—I beg your pardon. Mr. Wyck-

off. do you have any present knowledge as to when

the machine which purports to be shown in Defend-

ant's Exhibits V, W-1, 2 and 3, was actually deliv-

ered to the Britton Ranch ? A. No, sir.

Q. Do you know of any record that the Britton

Ranch maintains which would evidence that fact ?

A. No, sir.

Q. Mr. Wyckoff, do you know of any record at

the Britton Ranch which would show how long it

was after delivery of the Schmeiser machine, which
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pur])orts to be shown in Defendant's Exhibits V,

W-1, 2 and 3, that it was put into use for the pur-

pose for which it was intended?

A. No, sir. [517]

Q. At the Britton Ranch ? A. No, sir.

Q. Were you present in court when Mr. Britton

was testifying- this morning? A. Yes, sir.

Q. Concerning tlie various changes that have

been made in the machine, or the various work that

has been done u])on it since delivery?

A. Yes.

Q. I assume that is substantially correct in all

its several aspects? A. It was.

Q. And as to that you w^ould have personal

knowledge concerning substitution of pipe, addi-

tional rings, bearing changes, change in the char-

acter of the ring retainers? A. Yes, sir.

Q. And any work done on the frame; is that

correct? A. That is right.

Q. And wall you tell us w^hether or not there is

any record, or whether there are any records at the

J^ritton Ranch which would pick up the details of

the dates of those various changes, additions and

work on this j)articular machine? A. No, sir.

Mr. Naylor: That is all. Thank you, Mr.

Wyckoff.

Mr. Young: No further questions. [518]

The Court: Stand aside.

^Iv. ^roiniii: Mr. Rodricjui^z.
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MANUEL RODRIQUEZ
called as a witness on behalf of the defendant, hav-

ing been first duly sworn, was examined and testified

as follows:

The Clerk: State your full name, please.

The Witness: Manuel Rodriquez.

The Clerk: How do you spell Rodriquez?

The Witness: R-o-d-r-i-q-u-e-z.

The Clerk: Have that seat.

Direct Examination

Tyy Mr. Young:

Q. Mr. Rodriquez, Avill you state your occupa-

tion? A. Foreman for Mr. V. C. Britton.

Q. How long have you worked at the Britton

Ranch? A. Oh, about 16 years.

The Court: Will you talk a little louder?

The Witness: Sixteen years.

Q. (By Mr. Young) : Have you worked at the

Britton Ranch continuously?

A. Well, when I first started to work I did, but

I have been working for him, I would say, 16 years

continuously.

Q. Continuously? You have worked continu-

ously then since before 1942 until the present time?

The Court: Please answer audibly. [519]

The Witness: Yes.

Q. (By Mr. Young) : Will you tell us what

your duties are now?

A. Well, I take care of the equipment, cater-

pillars and tractor and equipment.
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Q. Do you do maintenance work? A. Yes.

Q. Do you lu))rieate machines ? A. Yes.

Q. I call your attention to Defendant's Exhibit

Y, and Defendant's Exhilnts AY-l, AV-2 and W-3,

and I ask if you can identify the machine shown

in those photogTai)hs ?

A. Yes, it is Schmeiser cultipacker.

Q. Referring to Defendant's Exhibit Y, can you

identify any of the men showai in that ])hotograph?

A. Yes, Mr. Thomasian and me.

Q. You were present then when that picture was

taken ^ A. Yes.

Q. Who took that picture ? A. You did.

Q. When did 3'ou last see the machine shown in

those photographs? A. About three days.

Q. Were you working for Mr. Britton when he

first ac(}uired this particular roller? [520]

A. Yes.

The Court: When he first got the roller were

you working for him?

The Witness: Yes, sir.

Q. (By ]\Ir. Young) : Did you ever drive a trac-

tor and pull this roller? A. Yes.

Q. The first time you remember doing that, do

you know whether it had the flex feature?

A. Yes.

Q. The rings were loose on the pipe the first

time ? A. That is right.

Q. Do you know whether you \ver(> the first trac-

tor driver who pulled that unit ! A. Xo.
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Q. Do you know which year you first pulled that

unit ? A. No.

Q. Is it your recollection you pulled it soon after

it was purchased by Mr. Britton?

A. I probably did.

Q. So far as you know, does it have the same

amount of flex now as it did the first time you saw

it? A. Yes.

Mr. Young: That is all. [521]

Cross-Examination

By Mr. Naylor:

Q. Mr. Rodri([uez, were you present when Mr.

Britton and Mr. Wyckoif were here testifying this

morning ? A. Yes.

Q. Did you hear them specify the various work

that had been done on this roller in the period of

time it has been in Mr. Britton 's possession?

A. Yes.

Q. Do you have anything to add to that?

A. No, I don't.

Q. In other words, would you agree with the

testimony of the two gentlemen that the original

pipe has been replaced? A, Yes.

Q. That some rings have been added?

A. Yes.

Q. That the original ring retainer device was

removed and a new one applied? A. Yes.

Q. That new bearings were applied, and the

frame was worked on? A. Yes.
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Q. Which was done during the possession of it

by Mr. Britton, is that ri^lit ?

A. That is ri.i^ht. [522]

Mr. Naylor: Thank you.

The Court: You may stand aside.

^[r. Young: I have no further witnesses.

The Court: The Court will take a recess at this

time.

(A short recess was taken.)

The Court: You may proceed.

Mr. Naylor: The plaintiffs will have no rebuttal

with respect to the Bi'itton machine situation, your

Honor, and as far as the plaintiffs are concerned,

that closes this aspect of the matter.

The Court: Does it close the entire case?

Mr. Naylor: Yes, as far as we are concerned.

Mr. Young: That closes it as far as the defend-

ant is concerned. [523]

Certificate

T hereby certify that 1 am a duly appointed,

qualified and acting official pro tempore coui't re-

porter of the Tnited States District Court for the

Southern District of California.

J InrtlKM' certify that the foregoing is a true and

correct transcript of the procec^dings had in the

ab(»\e-entitled cause on the date or dates sj^ecified
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therein, and that said transcript is a true and cor-

rect transcription of my stenographic notes.

Dated at Fresno, California, this 21st day of Jan-

uary, A.D. 1954.

/s/ HELEN G. SCHULKE,
Official Reporter (Pro

Tempore).

[Endorsed] : Filed July 12, 1954.

ORAL OPINION OF THE COURT

Fresno, Calif., Friday, January 23, 1954—4 :10 P.M.

The Court: Well, I think the Court is ready to

decide this matter.

I want to say that I have no sympathy whatso-

ever with the defendant in the case ; that he worked

for Mr. Schmeiser and copied his machine, and it

certainly does not create any feeling of sympathy

in the mind of the Court.

Mr. Chezick testified, as I recall it, that he first

saw the machine at the Fair, and he thought he

bought one in 1939, and said it could have been in

the spring of 1940, but he thought it was in 1939;

that this invoice was dated December 8, 1941. It

appears to me conclusively from that that this

was after the machine had been changed to Mr.

Chezick 's satisfaction, and I feel sure that the

defendant has established that there was a sale

made as early as 1941.
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As far as the government macliine is concerned,

T tliink it is in doubt, and too much in doubt for

the Coui't to find in favor of the defendant for

that ; l)ut it does find in favor of the defendant as

to the date of the sah^ of Mr. Britton's machine,

that the testimony was it was before May 8, 1943.

Now, I also believe as to the Henderson patent

that it was anticipatory of the plaintiffs' patent.

I think that the Court has covered substantially

all that is necessary to discuss at this point, and

the order for judgment is in favor of the defendant.

The Court is now adjourned.

[Endorsed]: Filed June 18, 1954.

United States District Court, Southern District

of California, Northern Division

X(). 1082—ND

ETHEL R. SCHMEISER, et al.,

I^laintiffs,

vs.

Y. THOMASIAN, Etc.,

Defendant.

CERTIFICATE OF CLERK

L Edmund L. Smith, Clerk of the United States

District Court for the Southern District of Cali-

fornia, do hereby certify that the foregoing pages,

numbered from 1 to 78, inclusive, contain the orig-

inal Complaint: Answer and Counterclaim; Amend-
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inent to Answer and Stipulation; Plaintiffs' Inter-

rogatories ; Stipulation ; Answers to Plaintiffs ' Inter-

rogatories ; Defendant 's Interrogatories ; Answers

to Defendant's Interrogatories; Notice of Addi-

tional Prior Art Patents Relied on by Defendant;

Motion to Join a Party Plaintiff; Supplemental

Order; Findings of Fact and Conclusions of Law;

Judgment; Notice of Appeal; Cost Bond on Ap-

})eal; Statement of Points on Appeal; and Desig-

nation of Record on Appeal, which, together with

Rejjorter's Transcript of Proceedings on December

15, 16, 17 and 18, 1953, and January 19, 1954, and

the original exhibits, transmitted herewith, consti-

tute the transcript of record on appeal to the Ignited

States Court of Appeals for the Ninth Circuit.

I further certify that my fees for preparing and

certifying the foregoing record amount to $2.00,

which sum has been paid to me by appellants.

Witness my hand and the seal of said District

Court this 20th day of July, 1954.

[Seal] EDMUND L. SMITH,
Clerk.

By /s/ THEODORE HOCKE,
Chief Deputy.
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[Endorsed] : No. 14,447. United States Court of

Appeals for the Ninth Circuit. Ethel R. Schmeiser

and K. George Anderson, Executrix and Executor

of the Estate of Theodore George Schmeiser and

Ethel R. Schmeiser, Appellants, vs. Y. Thomasian

(Sometimes Known as Yeppie Thomas), an Indi-

vidual Doing Business Under the Fictitious Name
and Style of Thomas Welding & Manufacturing Co.,

Appellee. Transcript of Record. Appeal from the

United States District Court for the Southern Dis-

trict of California, Northern Division.

Filed July 21, 1954.

/s/ PAUL P. O'BRIEN,

Clerk of the United States Court of Appeals for the

Ninth Circuit.
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In the United States Court of Appeals
for the Ninth Circuit

Case No. 14,447

ETHEL R. SCHMEISER and K. GEORGE
ANDERSON (aka KAI GEORGE ANDER-
SON), Executrix and Executor of the Estate

of THEODORE GEORGE SCHMEISER
(aka T. G. SCHMEISER),

Appellants,
vs.

Y. THOMASIAN (Sometimes Known as YEPPIE
THOMAS), an Individual Doing Business Un-
der the Fictitious Name and Style of THOMAS
WELDING & MANUFACTURING CO.,

Appellee.

APPELLANTS' ADOPTION OF CONCISE
STATEMENT OF POINTS ON APPEAL
AND DESIGNATION OF CONTENTS OF
RECORD ON APPEAL HERETOFORE
FILED HEREIN

Come now appellants ahove named and, purvsuant

to Rule 17 (6), hereby adopt the Statement of

Points on Appeal and the Desi.s^nation of Contents

of Record on Appeal heretofore filed by them which

appear in the typewritten record.

Dated : August 4, 1954.

Respectfully submitted,

NAYLOR & LASSAGNE,

JAS. M. NAYLOR,

By /s/ JAS. M. NAYLOR,
xVttorneys for Appellants.

Statement of Service attached.

[Endorsed] : Filed August 5, 1954.




